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T raa. xeifnblo treatises have, from the date of firs publication, 
formed text-books of general reference im respect of the Hindy Law 
of Property, Inheritance and Adoption, They have long been evu- 
sidered as safe guides for Courts of Civil jdicature in this country. 
A. sufficient justification for their reproduction i is found in the steady 
demand that continually exists for them. The present edition is a 
reprint from the original translations of Borradaile and Sutherland. 


The Vyavahára Mayükha is a general Digest of Law treating, 
among other subjects, of Inheritance, Contracts, &c. It forms the 
sixth number of the Mayükas of Nikalantha, and is esteemed a Wor a of 
considerable authority in Westcrn India. On questions apperteraing 
to Adoption, the Dattaká Mímánsá and the Dattaká Chandrika are 
admitted to be equally respected throughout India. The former is a 
general treatise on Adoption by Devanda Bhatta ; "and the latter, a f 
philasgphical disqujsition on the same subject eby Nanda Pandita. 
Where A differ the doctrines of the Mimans4 are adhered to in 
Bengal aid by Southern jurists. Tho Chandricà is held to bo an 
infallible guide in Benares and by the Mithila Sehogl. 


All formér ‘editions of these scarce and uselpl works, now quite 
out of print; are not easily procurable. The publishers therefore trust 
that by reprinting them as one of the volumes of their Standart 
Indian Law publications, they are meeting a desideratum. B 


THE PUBLISHERS. 


August 1879. 


THE VYAVAHARA MAYUKHA. 


TRANSLATED BY BORRADAILE, 


PREFACE. 


E A Aran, | ee 


Tux translator of the following work? fully conscious of its 
imperfections, hopes that a candid statement ef the motives and 
circumstances under Which he commenced and concluded it, nfay avert 
criticism, and save him from the imputation 4f presumption at least, in 
trying his strength gt a task to which he is unequal. 


*"'Placed""uifexpectedly in a situation requing some knowledge of 
Hindú Law, for the examination of the Vyapasthds, or expositions of 
civil law recorded in the courts under this Piden. and at the same 
time totally ignorant of the subject, as well as of the language of that 
law, he naturally sought for information respecting the authorities by 
which the Qástrís were guided in their answers to the courts. 


Very little enquiry sufficed to shew, that the Mitákshará and 
Vyavahára Mayükha were on all occasions quoted by them. The first 
was found to exist in print, and a manuscript copy of the latter was 
procured, very incorrect, as was afterwards discovered, bu8 which suf- 
ficiently answered the purpose of reference ft the time. 


Having had at various periods occasion to translate, with a Qástrf's 
assistance, a few detached passages as tests of the Vyavasthás, the. 
Sanskrit manuscript was bound with blank leaves, and these passages 
entered in their proper places., The facility of reference te Manu’s In- 
stitutes, by its arrangement into chapters and verses, then led him to 
enter also the translations of its text, wherever they occyrred through- 
out, and becoming now tolerably familiar with the names of authors, 
he, after a tedious and somewhat laborious collocation of the subjects df 
Mr. Cóiobwooke's Digestewith the corresponding chapters in the Maytikha, 

„Was enabled to collect translations of almost all the texts in the fifth 
and several sjieceeding chapters. Filling in, by translations of his owh, 
the comments of the author, and th8 remaining tex£s not found in the 
Digest, he thus complgted those chapters, and censidered this sufficient 
encouragement to continue.the translation tA the end. The two first 
chapters were neXt eattempted, and all that coukl be fnd to apply in 
Sir F. Macnaghten’s Treatise, published about the time, being substi- 
tuted for the Translator’s own version, the work might be said to be 
finished, with the exception of the chapter on Inheritance; since that 
on Ordeals, being of little or no use, it was determined not to attempt 


Had the difficulties of the chapter on Inheritance been known at 
the time the translation was begun, they would gertainly have put a 
stop to it altogether : but fortunately (it may perhaps be allawed to say, 
if the utility of the work be admitted), the facilities met with in the 
first enstance had Jed the Translatot so far, that he felt boud not to 
leave it undone, when se much had been eat through, He . enjoyed 
likewise advautages, wlfch few, however inclined to be useful, Woutd 
ever meet with: the four Gastris, of the Sadr ‘Adalat and Sura ‘Adalat, 
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were at his side, with, one attached to himself, and he had in the mean 
time gained some exg..ience in the Law, and a little knowledge of the 
Sanskrit language. 

Drawing therefore as much as possihle from the invaluable transla- 
tions hy Mr. “Colebr ooke, both of the Digest and of the works on Inherit- 
ance, and front that of the Dattaka Mímánsá, he worked in the chapter 
on Inheritance, and ‘put the finishing hand to the translation, for which 
indulgente is thus solicited. 


The liberality of the Bombay Government has led them to extend 
their patronage and support to the book: at the same ume it must be 
fairly stated, that such patronage does not involve responsibility for 
correctness, as the DaN i was submitted, in consequence of the 
season, in an unfinished state, and was honoured with such notice, pro- 
bably from a desire to hold out encouragement to others to undertake 
useful works even if imperfectly executed, and from the personal kind- 
ness of the Head of the Government, rather than as a pledge that they 
were fully satisfied of its worth. 


The faults cf exeeution therefore, many as they are, rest with the 
Translator: he unfortunately could obtain no Eur opean aid, but would 
cheerfully bear the charge of rashness and incompetence, ii the merit 
be conceded to him, of somo industry, and a sincere desire to make 
himself useful: he seeks no further praise; censure he trusts to have 
disarmed. 


A short, account of the nature of Hindú law-books, and of those 
works which have as yet appeared in English, may assist in appreciat- 
ing the real value of this now submitted. 


The Mitákshará cives a list of twenty sacred authors, said +2 have 
written in f£riciént times upon Law (among other subjects’, and whose 
works are entitled to equal and hich veneration hy the m: dorns. Their 
names are: Manu, Atri, Vishnu, Ha fta, Vájfiavalkya, Uganas, Angiras, 
Yama, Avast. in. amv artta, Katyavana, Brhaspati, Paragara, Vvá "Asa, 
Cankha, DN. Daksh, Gautama, Ğátátapa, 5d Vasishtha.! Their 
institutes are tec huigally. termed, Smiti, of which only TA small number 
now exist complete, and of many only a few texts remain. 


Besides these, there were institutes of the following Legislators, 
considered by some perhaps of inferior authority, (and therefore often 
termed Üpasmiti; but now equally imperfect with those of their 
supposed predec essors. The names and number of both classes, indeed, 
are vory uncertain? the same anthor being sometimes ranked with the 
first, and sometimes with the second class, by different modern 
commentators, They are: Paithinasi, Rshyagringa, Paudbiyans, 
Pulastya, Marici, Girgya, Kagyapa, Nárada, Jábáli, Lokákshi, Rutt umi, 
Dhaumya, Açvaláy ana, ee A Bigu, Mpv Devala, 


1— Pre binos. Elem. page xii. "fias Pref. to Digest, page xii. 
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Sumantu Vyághra, Satyavrata, A'treya, Ve'£a, Soma, Krshnajini, 
Náeiketu, Márkandeya, and perhaps others. . 
Modern legislators seem to have composed their treatises by select- 
ing, each, such texts from thése ancient institutes as best suited their 
own notions, working them up with a gloss of their own, “ explaining 
their seuse, and endeavouring to reconcile Seeming contradictions, to 
fulfil this precept of their great lawgiver (Manu, chap. 2d,*v. 14) :— 
‘Where there are two sacred. texts, seemingly inconsistent, both are 
held to be law, fog both are pronounced by the wise to be valid and 


reconcileahle my 


The numerous and conflicting volumes, which such a system has 
produced, will be at once seen? From them several Schools have 
arisen : the Gauriya (or Bengal), she Maithila, (ot North Bahar), and the 
Benares, with the Maharashtra, and the Dravida, or Southern school. 
In all but the first, the Mitákshará, one of the very earliest of these 
compilations, is received with respect, as the chief general M f 
though in each some more modern local work is allowed to compete 
with it on a few points. The most remarkable gf these are, the 
Mayükha for the Maharashtra and the west, the Smrti Chandriká for 
the South, of India; the Ratnákara and Chintamani, for Mithila. 
Bengal proper alone denies authority to the Mitakshara, having estab- 
lished for itself a totally different school, of which the Daya-bbaga of 
Jimuta Vahana is the head.? The references in the margin preclude 
the necessity of noticing the other treatises of these schools. 

e e 
The first work in the English language, on the subject, was the 
7o0d* drawn up during Mr. Hastings administration. ‘The original, in 
Sack: it, “ consists, like the Roman Digest, of authentic texts, with the 
names oftheir several authors regularly prefixed to them, aud explain- 
ed, where a3 explanatifn is requisite, in short notes taker? from com- 
mentaries $f high authority: 1t is, as far as it goes,a very excellent 
work" :—* But, whatever be the marit of the original, the translation of 
it has no authority, and i is of no other use than to swggest inquiries 
on the many dark passages which we find in it: properly speaking 
indeed, we cannot cal? it à translation ; for though Mr. Halhed perform- 
ed his part With fidelity, yet the Persian interpreve. had supplied him 
only with a loose injudicious epitome of the original Sanskrit, in which 
abstract many essential passages are omitted, though several notes of 
little consequence are interpolated, from a vain idea of elucidating or 
improving the text."4 


„Upon these observations being made known tg the Supreme Gov- 
ernment, the Digest of Jagannátha was, under their authqrity, com- 


e . e 
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piled, “from various } ~fsts, and from commentaries on tke institutes 
of Law." But: “In restricting the compilation to the law of con- 
tracts and successions, he [Jagannátha] has omitted the law of evi- 
dence; the rules of pleading, the rights of landlord and tenant, the de- 
cision of questions respecting boundaries, with some other topics, 
which should be likewise treated, for the purpose of assisting courts of 
civil judicature in dectding private contests according to the laws, 
which thé Hindi subjects of Great Britain hold sacred.”! 
A 

The great value of the Digest to English realers will be found, 
probably, if&its collection of texts, which includes, uncer sach of its 
heads, all the above sacred authors. Scarcely one of those from Manu 
applicable to Inheritaneà has been omitted by Jagannátha, and a 
classification, made for private use by the Translator, of all the texts of 
each«author contained in the present ttanslations on Inheritance, shews 
that the Digest contains a great many of every author not to be met 
with in the others. When freed from the perplexing commentary, it 
forms an excellent key to those Sanskrit works of a similar natnre, 
called Smrti Sangraha, as the English version of any text may be 
found in a few minutes. 


Sir William Jones’s translation of the Institutes of Manu, coming 
in order of time between the above Code and Digest, is too famous to 
need notice. The opinion of it expressed in Sir T. Strange’s work 
would, it is believed, hold good here, “ that it is of authority as a text- 
book, but nu further.” 


To make wp for the deficiencies in the Code and the Digest. Mr. 
Colebrooke “long ago undertook a new compilation of the Jaw of suc- 
“cessions with other collections of Hindú Law, under the sanction of the 
“ Government of Bengal, for preparing for publication a Opp sann aT 
* Digest of such parts of the law as he considered to be wfast useful ;" 
ahd in the meantime gave to the world a transkation of thé two trea- 
tises on Inheritance, containing the doctrines ofthe two great schools, 
of Bengal and Benares, elucidated by notes from their respective 
adherents.2 


The first of these, the Daya-bhaga, is restricted in its operation to 
Bengal proper, as is the Dáya-krama-sangraha, a work of the same 
school, subsequently translated into English by Mi. Wynch, of which 
no copy has yet reached these parts. 


The other, the Mitákshará, is equally authoritative with us on this 
side of India, as elsewhere, but, as previously observed, the doctrin3s of 


it are sometimes opposed by the Mayukha, which is allowed to compete 
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i 
l— Preface to Digest, page XI, and to Inheritanc., page II; likewise Stran es’ 
Elements, 2nd, '50. i 


2— Preface to Inheritance, page III. 
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Two treatisés on Adoption were in the saths*manner translated by 
Mr. T. C. C. Sutherland. As neither of them exists in thg original in 
this part of the country, the Cástrís have no knowledge of them, aud 
take the Mayükha for their authority on that head. But great praise 
has been passed on the English version, by a high authority.1 


The work of Sir F. Macnaghten, being avoWedly controversial and 
founded on Bengal Mw, is of no utility as a guide here. Every one 
must regret, that the two first chapters of’the Mitákshará, those on 
judicial proceedings and evidence, were not given entire. Valuable as 
any extracts from such a work aro, the insertion of the tranvtation com- 
plete, would, we may venture to say, have doubled the value of this 
book to practical readers. 


Of the last work published,*the Elements of Hindú Law, by Sir 
T. Strange, it is scarcely necessary to make mention, as it isin every 
one’s hands ; but if it be not too presumptuous, we may remark that 
the learned author has cheerfully followed the steps, and entirely adop§- 
ed the doctrine and advice, of the greatest of all European authorities 
on the subject of Hindú law and literature, which is of itself sufficient 
to stamp a hich value on the book. 


Of Nilakamtha, the author of the Mayükha, scarcely any thing is 
known here beyond his name, though his work is by repute acknow- 
ledged at Benares, Bengal, and also in Tanjore.2 Even at Puri, where 
one of his descendants, Hara Bhatta Kassikar, of great repute for learn- 
ing, resided till very lately, no certain information is to be gained. 
The family is Deshast Mahérdshtra, long settled at Benares, where 
Carikara Bhatta the father, [author of several very celebrated works 
on the Mimamsa particularly the Dvaita Nirnaya, whic} hisson mentions] 
lived, and where our author was born, as he tells us in his preface, but 

eat what dat is uncertain. Hara Bhatta, above alluded to, says it was 
upwards of 290 years ago, whilst the general opinion is, that his writ- 
ings were first circulated about 125"years ago. Tha manner in which, 
at the conclusion of the book, he speaks of himself and the dynasty 
under which he lived, might afford a clue, w*re not the authenticity 
of the passage doubted by some, and its meanite upl:cewp to all. It 
is said that at Bhareh, a town situated at the confluence of the Cham- 
baland Jamná, a Raji bearing the title of Sangara or Yuddha-sura, 
the ruler of a Mandal in that paft of the country, held his court: that 
Bhagvant Deva, one of his successors, took.our author under his pro- 
tection, and that he, out of gratitude, gave the name of his patron to 
the book thus compiled under his auspices; and that sixteen gepera- 
tions have elapsed since the parties flourished.? ^ 
— 
ae 
l 1—Prefagé to Strange's Elements, XXIV, 
* c 2—Straige’s Eloments 2nd,*164 note. : 
3—For this account I am indévted to a kind and valued friend, Captain H. D. 


Robertson, Collector of Puná, vfho*has also most materially assisted me by procuring 
trapslations and explanations of doubtful ahd disputed passages from the PynáePandits. 


— 
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Mr. Colebrooke d&&res him to be “an authority, concurrently with 
the Mitákshará, among the Mahrattas"!: and in an account of the 
different schools of law furnished by him to Sir T. Strange? Mr. Cole- 
brooke observed: “In the west of India, and particularly among the 
Mahrattas, the greatest authority after the Mitákshará, is Nilakamtha, 
author of the Vyavahára Mayáükha, and of other treatises bearing the 
same title,” ne | 

These, twelve in number, were collectively styled by their author, 
Bhagvata Bháskara, and in detail are generally classed as follows: Ist 
Samskára Slayikha, expounding the various rites and ceremonies of a 
Hindi’s life. 2nd A'chára Mayükha, treating of rules for conduct, in 
morals and religion. 3rd Samaya Mayükha, of dates and astronomical 
calculations for regulating the chief actions of life. 4th Qraddha 
Mayakha, of funeral ceremonies. 5th Niti Mayukha, of the power, 
conduct, and duties of kings. 6th Vyavahára Mayükha, of law and 
justice. 7th Dana Mayükha, of religious gifts. 8th Utsarga Maytkha, 
of public edifices. 9th Pratishthá Maytikha, of the consecration of the 
same. 10th Prayagcitta Mayukha, of penance and expiation. llth 
Cuddha Mayukha, of purification. 12th Ganti Maydkha, of planetary 
influence and worship. . 


The present one, the Vyavahára Mayukha, is strictly speaking 
the only one touching upon Jaw. Its doctrines are quoted and alluded 
to with approbation by Mr. Colebrooke in more than one place in his 
translations, and by Mr. Sutherland in the Dattaka Mimárnmsá and Chan- 
driká; and appears, particularly in the concluding chapters, to be 
rather of the nature of a smiti Gamegraha, or general collection of texts, 
without much commentary, tlan of those books elucidating’ the 
&octrines of one favourite author (like the Mitákshará on Y&jNavalkya) 
by a.perpetual gloss, interspersed with a few 5exts out of the other 
institutes. s : 

‘ " í ; 

The reference, to the authormies, troublesome as many may find 
them, are not without.value, having been given as vouchers for the 
correctness of the version, as well as to guide those referring to the 
Mayükha on business. 5o the particular page of the work where each 
text is to bé founa. The example of Mr. Colebrooke warrants this. In 
the cases of Sir T. Strange's Elements, vol. 2nd, explained by him, the 
Mitákshará and Digest are quoted indiscriminately .in many places. 
But it is necessary, with regard to chapter fourth on Inheritance, to 
explain, that the reading of the Mitákshará has, for reasons stated, 
. always been retained in preference either to Jímüta Váhana, or the 
Digest. Many of she texts, however, are only to be found in,,the 
two lattert or in the last one, and as Nilakamtha’s doctrine sometimes 
accords with one and sometimes with the other, the reference will 
enable the professional reader to judge which school his author 
follows, stil! remembering that conformity with the Mitákshará should 


t 
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Z= Proiace to Inheritance, page jv. | 2—Strange’a Elements lat, 316. 


PREFACE. Mili 


been ato oic 


The Cástrís of the Courts can at any time discover the distinction, 
if called upon; for in the Sanskrit edition, prepared (from five manu- 
scripts found in Surat, collated with ap old ofe "borrowed from Puná, 
one from Broach, and a new copy sent from Benares) by the five 
Government Cástrís of this place,and afterwards printed ap Bombay 
by order of Government, care was taken to insert, opposite to every 
text of Manu, the number of the chapter and verse, and*’opposite to 
every text quoted from Yajnavalkya, the leaf ‘and page of the Sanskrit 
large edition of the Mitákshará printed in Calcutta, of which the Courts 
generally havecopies. The commencement of each page of the original 
is likewise denoted by the Roman numerals in the margin. 


~ 


PREFACE OF THE AUTHOR. 
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. l Salutation to Ganega. Having declared the rules for a king's 
guidance! and having duly ‘bowed myself before the lotos-footed Sun, 
I, Nilukartha, proceed to compose something on decisions of law. 


2. I meditate upon Camkara, my Guru [whom I consider as an 
incarnation of him] who wears the crescent on his forehead, the lord of 
the bull, and consort of Parvati, he who gives counsel to all those who 
visit the holy city 


3. He [who is] the chief of men [Civa] has assumed a double 
form, with a view to point out [by the simile below given, that which 
is correct of] the two conflicting paths [of the divisibility or indivisi- 
bility of the spirit of god].2 Gri Camkara [Civa] himself is one form : 
Bhatta Camkara is the other form here on earth, who has admitted the 
reasoning, that the spirit of god is indivisible.® 


4, False reasoners, deceivers, have on this point in some sort 
advocated the doctrine of divisibility, but it has been thrown out by 
me, as utifounded. For this reason there is no deficiency of disvussion 
on my part; for the worship of god is not the less complete for want 
of flowers from the sky. [a miracle]. à 


& 
l—In the last chapter ofthe A'chàra Mayúkha ș see a similar work, Reports lat 
460-61, tit. Ráj dharma. | a 
2—The one side supported by the Madhava, the other by the Hemadri. 


3—Those holding the contrary, rojecting the doctrine of Maya, the cornerstone of 
the doctrine of indivisibility. 
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THE VYAVAHARA MAYUKHA. 


s AÀ COMPLETE TREATISE 


ON 


HINDU LAW, 
BY NÍLAKANTHA BHATTA. 


CHAPTER I. 


PROCEEDINGS AT LAW [VYAVAHA RA MATERA | 


SECTION I. 


J USTICE is the consistent art or practice [by a third per- 

-— son] of discovering the unknown point of “ who is in 
ee of dus- the wrong” between two persons mutually disputing. 
Or that t business, i in which a Plamtiff and Defendant 

exist as the Agents, which is supported with proof, by possession and 
witnessos, and which admits of a fair discrimination between conflict- 
ing Pleadings, is called Justice. But according to the "Madanaratna,! 
«În an answer of confession, the further foe ul | prere oing: in tlfe 
suit are «4nnecessary." e This is one part of the law; the other is cal- 
cùlated forthe exclusion of [unfounded] oe eS, false pleadings, and 


the like. d : , g 
® 


9. Now these are the divisions of it. Y Ajfiavalkya ; ;^ “ When a 
person aggrieved by another, m a manner cowtrary to law, or approv- 
ed usage, represents It to the King, or to the shiet Judge, that repre- 

sentation is termed the subject of a fudicial pro- 


lI. 
ceeding.” Aggrieved, abused. 


. * 
9. Eighteen divisions of it are laid down by Manu :3 “ Of those 
titles, the first, is debt on loans for consumption ; the 


Heads of Law. 
second, deposits and loans for use; the third, sale- 


— "— ' 
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. DINNER AP RD dE 
]--Followed. by our author on many points, contrary to the Benares doctrines. 


2—-Macnaghten, page 409. ‘ 


3-#Ch. 8th, vs. 4th, ad. 7th, Golebrooke on Obligations, 18, para. 36. The arrange- 
ment of the Mayükha. variesefrom the above, though gfe titles, or chapters, will be 
ouad the same, 1n names and gn number, by exelfding the three first, of introductory 
chapters, and the last, on iniecen eres topics, or sundries, which make twenty-two in 


all. 


Q THE VYAVAHARA MAYUKHA CHAP. J, 


without ownership ; the fourth, concerns among partners; the fifth, 
subtraction of what has been given ; the sixth, non-payment of wages 
or hire; the seventh, non- -performance of agreements ; the eighth, 
rescission of sale and purchase ; ; the ninth disputes between master and 
servant; the tenth, contests on boundaries ; the eleventh and twelfth, 
assault and Sinden: ; the thirteenth, larcens y ; the fourteenth, robbery 
and other violence; the fifteenth, adultery ; the sixteenth, altercation 
between man and wife and their several duties ; the seventeenth, the 
law of inheritance ; the eighteenth, gaming, with dice and with living 
creatures : these eighteen titles of law are settled as the groundwork 
of all judicial procedure : in this world." Subtraction, non-performance. 
—Rescission, repentance. Gaming, [dytitam], playing with inanimate 
agents: when with live agents, it is called samálhvaya. 


^ Here, though itis said by Drhaspati : q“ Killing a human 
being, robbery, touching another man's wife, and both species of 
assault, compose the four kinds of heinous offences,” we may infer 
that by reason of the distinctions in the nature of crimes, connection 
with women, and assault by word or deed, are here enumerated dis- 
tinct and differeut, from the example of a bull and bullock. But I 
will hereafter clearly point out the distinctions [or 
II. characteristics] of these eighteen titles of law, [each 
in its separate chapter]. 


5. The initials of Justice.2 Brhaspati: “ Let them erect a house 


E m the midst of a fortified town, having in its vici- 
‘onstivutiou of a wig Ab 4 of. SEE 
Pond. nity water and trees; apart from other buildings, 


and situated m the east quarter, with the door on 
that side ; there let them determine on erecting a properly constitated 
assembly house. ^—Or in other words, a court of justice, as it has been 
declawed by . Kátyáyana: “That place is truly termed a court cf justice, 
where the king practices justice, discriminating between truth and 
falschood, by a reference to the Dharmacástra. ." Manu:3 “A King, 
desirous of inspecting Judicial proceedings, must enter his court of 
justice, composed and sedate in his demeanour, together with Brah- 
mans and counsellors, who know how to give him “advice. Without 
ostentation in his dres- and ornaments, let him exanniné the affairs of 


1—Sce n Ch. 18th, para. 2nd. 


2—-Ellis’s Lectures, ** Part the ?nd. — Constitution of the Hinds courts ; duties of 
the prince as chief magistrate ; duties of the sabhásadáh or assessors ; duties of the 
pradvivaka or chicf-justice [who is likened to an archon, prætor, and English judge] ; 
several descriptions of courts ; institution of suits ; inadmissible suits; plaint, how to 
be dre wn ; answer, how to be drawn ; proof, hy which party to be produced ; the four 
steps, pada, or divisions of a svit, viz., bháshápáda and uttarapáda, pleadings of the 
two partes; kriyápáda, production of evidence, aud sidyasiddhipada, decision by the 
de^ree ; miscellaneous subjects corncated with the administration of justice ; the nature 
of proof, - yramanam, and its kinds, name! ' human proof or evidence, manushya prama- 
nam, and divine proof, by oath and ordeal, divyaprumánam ; evidence, of three kinds ; 
1 amely. likhita, writings ; sál shi, witnesses ; bhukti, enjoyment ; nature of each briefly 
statea.” This exactly corresponds with the two first cha pters of the Mayókha. IJnit‘als 
of Justice,—literally the ‘‘lutters, or alphabet," of law. 


3—Ch. 8th. vs. Jst, and [the last hemistich of] the 2nd. 


a AOS eae. al cce arema 
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` 
litigant parties" Ydjfiavalkya:! “ The king, divested of anger and 
avarice, and associated with learned Dráhmans, should investigate 
judicial proceedings, conformably io the sacred code of laws. » The 
king, is any one, whoever proyerly affords protection to the people, not 
merely one of the royal tribe or Kshatriya. 


6. Kátyáyana:2 “A king who invastigate’ tégether with his chief 

judge [prád viváka] minister, bráhmans, domestic 

aon ane priest, and assessors of the court, according to law, 

shall attain paradise.” Here, the brdhmans are those 

[aniyukta] unappointed [to the court]: but the ministers de those ap- 

pointed. Even as it has been said :3 “A person, whether appointed or 
not, is entitled to furnish legal advice.” 


7. Brhaspati gives this definition of the chief judge [prádviváka]: 

He who in a cause asks the « questions, and in like 
manner cross-examines, and who, extracting the 
[desired] mformation , speaks first, 1s termed the chief 
judge.” Vyása shews the nature of a minister, or councillor [amátya :] 
Let the king appoint as his minister, a man welleinformed in the 
meaning of all the sciences, free from avaņice, one who speaks justly, 
& Brahman [vipra], wise, of a family a old for these qualities, 
being a twiceborn man [dvija].” Here the recapitulation conveyed 
by dvija, ora twiceborn man [after vipra]is made specially with a 
view to the choosing a minister, either from the royal or commercial 
tribe, in default of one of the priestly class [vipra]: fce thus says 
Kátyáyanat : “Tf there be no learned Brahman, let the king thén asso- 
ciate in’ the administration, a Kshatriva or a Vaigya, skilled in the 
Dhafmagistra ; let him carefully keep a Gridra [from such affairs]." 


Examiner or chief 


judge. 


8. „And Yájfiavallrya thus declares an assessor [Sabhya]:5. 7 per. 
sons'who are versed in literature, acquainted with the 
law, addicted to truth, and impartial towards friend 
and foe, should be appointed asse:sors of the court, by the king.” — 

Brhaspati gives this enumeration of them.6 “ That assembly, i in which 
seven, five ór threo Bráhmans, versed in religious and worldly duties, 
preside, 18 to equal sacrificial round. j G 


» Assessors i 


9, The same author says: “ Two persons must be appointed by the 


king, a secretary and an accountant, who are skilled 
in expounding words, and meanings, adepts at count- 
ing, free from error, and learned in the different characters [or dialects J” 
Words, the science of etymology. Meaninys, a dictionary. Katyayana : 
n Merchants who have just views of justice are tq. be there appdinted 
* c 
hearers of causes." Tere, in the assembly. Drhaspati: * A vera- 
6 
5 


nd c i 


and others. 


Ae c. Ea AAT page 407, * 


a 
e4—Macnaghten, page 408% There i is some difference in the text here : my’ Version 


is literal. a : a t 


o—Mgntn. page 407. , 6 --Mcntn. page 407. * 


a 


4 THE VYAVAHARA MAYUKHA CHAP. J, 


a f 

cious man must be specially appointed, under the orders of the asses- 
sors, for calling and taking charge of the witnesses, plaintiffs, and 
defendants.” And he must be none other than a Cúdra, even as 
Vyása says: “ But an attentive servant must be appointed by the 
king for collecting the materials for trial, a stout Cudra, whose ances- 
tors have followed the same employment, and he shall be placed under 
the orderg of the assessors.” :Yájlavalkya:! “ Butif justice cannot 
be supervised by the king in person, from press of [other] business, 
let a Bráhman acquainted with all duties be associated with the 
assessors.” 


1 
Z 


10. Brhaspati mentions the duties, of the king, the chief Judge, 
and the rest : “ The chief J udge is toreport the case ; 
the‘kingis to givetkhe necessary orders ; the hBHeSSOIS 
are to investirate the matter [in the first instance] ; 
the accountant is to calealate the money [transactions]; and the secre- 
tary is to take down the proceedings of the trial.” The same author 
says: “ Let the king sit with his face to the east, the assessors looking 
towards the vorth, “the accountant facing the west, and the secretary 
turning towards the south." — Yajnav: lkya, Spec akiug of the royal 
court, says further, respecting judicial functionaries :? ‘ ''he superin- 
tendants [adhikitali] appointed by the prince, the separate trades 
[püágáh], the joint compaņies [crení], as well as families [kulani], must 
be accounted to rank according to the order in which they are here 
named, in all rules of justice among men.” Superintendents appointed 
hy thé prince, the chief Judge and the rest. Separate trades 
[lit. a multitude] a collection of men getting their living by different 

trades, inhabitants of the same village, but of different caste. Joint som- 
panies are the very opposite of separate trades. Families, an union of 
kinsmer, connexions, and cognate kindred.’ , Brhaspati also says ; 
“ For those who wander in forests, let an offite be established in tho 
forest, that for soldiers in their quarters, and in like manner that for 
the merchants, in their meetings.” sln office, a court of justice. 


é 


Their respeetive 
dutiesy 


1]. Katydyana notes the time for inspecting, judicial cases : “ The 
king shall give decisions on complaints. in the place 
appointe d for the court , in the first part of the day, 
in the way laid down i im ihe Cástra, putting down 
those who act inimically ; passing over the first eighth portion of tho 


cé T 


Court hours and 
days. 


l—Macnaghten, page 408, 


1 

9. Mentis, p 135, g. v. The ‘puga’ and * ereny are here translated according to the 
commentary. ‘Corporation’ and ‘community’ might sufficiently denote them could we 
divest. ourselves of English associations in using those terms, to which the Huindn 
‘societies do not in all respects conform. ^ Mention ef them occurs again at sed. 2nd, 
ara. Ist,.and chapter 2nd, sec. 3rd, para. 6th, and inthe 12th chapter, para. 3rd. 
hey: ‘are also very clearly ‘enumerated and elucidated in detail, by Mr. Elis; gee 

Asiatic Journal, y. 5th, p. 17-21, and Strange’s Elem. Ist, 319. 


3-- Jryati, denoting, from the context. ‘kindred,’ and not ‘caste. 
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day, the period’ which includes the next three ‘eighths,! is declared 
by sages to be the very best time pointed out by the Cástra for judi- 
cial business." Half the first watch [yáma] is the eighth of the „day ; ; 
the next three eighths are contained between that time and [the sun’s 
reaching | the zenith, Samvartta again declares the days to be set 
apart as unfit [for business]: “ The man who is wise will not look at 
judicial business on the days here mentioned, the’fourteenth, the new 
moon, the full moorf, and likewise the eighth [of each fortnight]." 
Brhaspati : ** Let the king, sitting there in the first part of, the day, 
together with old men, his ministers and his servants, examine causes 
and hear them read the puránas, and the laws, the religious [dharma-] 
as well as the moral laws." [artha- cástra] There, in the court. Moral 
laws, the laws of equity níticástra]. 


12. Nárada, on the disagreement between the religious law, and 
the moral law, says: * When a difference may occur 
Disagreement be- batween the religious law, and the moral, then let 
bid ps them set aside what is declared in the moral law 
làw. [artha-gastra] and follow that whieh is enjoined by 
the religious law [dharma-castra |.” But where dis- 
crepancy occurs in the "dharmacástra itself, Yajnavalkya says :? 
* [f two texts [smrti] differ, reason [niti, or that which reason best 
supports,] must in practice [vyavahára] prevail" The faults of those 
who x not look to the essentials of justice arc thus declared by Brhas- 
pati:3 “ A decision must not be made solely by having recourse to the 
letter of written codes [cástr a], since, if. no decision were made accord- 
ing to the reason of the law, [or according to immemgrial usage, for 
the Word yukti admits both senses] there might be a failure of justice." 


13. ‘ghey should fully : attend to the customs of the country [Decá- 

. chára]and the like ; thus Brhaspati says :4 “Let all 

-ustoms of the Rules, of each country, caste, and family, that have 
country &c. to be . 3 M ] £2 ps E 

upheld. i becn derived and preserved from ancient times, 

|, be.still observed in the same way : otherwise the 

subjects wilhrise in rebellion, discontent will be produced among the 

people, and the army and the Treasury will suffer injury." The twice- 

born classes, |dvija] m the Dakhan, t take the daughter 

of a mother's brother in marriage. In the Madhya 

deca, they follow various professions, and are artizans, and eaters of 

kine ; and in the east [purve] the men eat fish, whilst their women are 

notorious prostitutes. In the North, their women drink intoxicating 


Examples. 


a + 


1.5 At midsummer, from de seven o'clock, till about half-past eleven, A. M. 


e .2— Digest, 2nd 576€ note. U^ ud 


2 -—Cole. Digest. Ist, 137-8.— 2nd, 128, Elis's Lectures in Asiatic Journal, 8th, 27, 
4-- Reports, wol. Ist, 65-4206. 
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liquors, and women in their courses are by the men there considered 
fit to be touched. These people are not deserving of penance, or 
punishment for such acts as these. The Pürve are the same as the 
Prácyáh,! but in some copies they read sarve, ‘all,’ for pürve, that 
is all classes, Brahmans and the rest. Punishment means legal correc- 
tion. Some one here declares: '* However, what is laid down by law 
as the penance, &c., for such acts, applies to countries which are not 
included among the abovementioned.” But others again say: “ Pun- 
ishment js to be construed of the nature of Penance ; thus the people 
of that country will escape legal punishment only; and in other 
countries, both legal punishment and penance will ensue.” 


14, Vyasa says: “If a decision cannot be obtained from the 
other [appointed] persons, in disputes among men 
who live by commerce, any handicraft, tillage, dying, 
or such proféssion, then let the matter be tried by 
those skilled in the same trade" Manu :2 ‘Let not a prince, who 
seeks the good of his own soul, [hastily and along] pronounce the law 
SO on a dispute concerning any legal observance, among 
* E : : . 33 
twice-born men in their several orders. 


Reference to pro- 
fessioual men. 


15. Katyayana :3 “The king should thus interrogate a person 
coming before him [at a proper time, and in a res- 
pectful attitude], saying, ‘ Fear not, O man, but dis- 
close by whom, where, when, and for what cause, your 
grievance arises?’ He should then, in conjunction with his Brahmans 
and assessors, deliberate upon the representation thus made, and 
should it appear reasonable, he shall deliver to the complainant a 
summons, or aepute an officer for the purpose of citing the adverse 


party." 


16. Narada :4 ‘A person being about to prefer a claim, may 
arrest his adversary [evading it, or not giving satis- 
faction in the matter] until the arriva: of the sum- 
mons.” The same author declares four kinds of arrest or duress 
[asedha]:9 “ Arrest is fourfold: local, tempotary, inhibition from 
travelling, and the pursuit of a particulat occupatiqn: the person in 
confinement. by oue of^ these modes, shall not bréak avay from it.” 
He also® declares there is a punishment for breaking through 
restraint, by one thus confined: ‘“ One who, being arrested at a proper 
time, breaks his arrest, is to be fined?! In some cases, says the 
same author, punishment is also to be inflicted on the party put- 
ting in duress: ‘‘ But if a man inflicts duress upon any one in an 
illegal mode, as by confining [any of] his ten members [limbs, func- 
tions, or senses]; by stopping his speech, or breath, or the like, he 


The first notice of 
guit or injury. 


Arrest or duress. 


—— —— SET ee et ee nat aa ee AL ot eA LN (ORL EN an a ee ——— ——— 


*. 


EL 


» 


1— Thos? on the 5. E. of the river Sarasvati. 


20^ “2 Wh. 8th. vs. 390. ? 3—Masnaghten, p. 410. 
4—Mentn p. 411, Strange's Elem. Ist. 387. — 5—Mentn. p. 411. 


6—Mentn. p. 411. The remaining wordssthere appear to apply to our next text, 
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worthy of punishment; not the man who breaks through [such is 
illegal restraint]" Nárada mentions an exemption from, punishment 
in some cases of resisting duress : ' A person placed in duress whilst 
crossing a river, or passing a forest, or in a bad [place or] country, or 
during an affray, or in other [distress] does not become liable to 
punishment, if he break through such severe duress.” Kátyáyana 
declares this punishment for confiningeone exempt from restraint : 
* But it is thus decreed, that he who imprisons one not amenable to 
confinement, shall be punished by the king." 


17. The same author defines those who are exempt from confine- 
ment: ‘ Persons standing upon a tree or hill, or 
situated upon an elephant, horse, carriage, or vessel ; 
and one standing in a dangerons place, are all exempt 
from arrest by those enforcing a demand ; as well as one afflicted with 
sickness, and one suffering under misfortunes, and one employed [as a 
minister of religion] by Yajamánas."—*'* Let not the King cause to 
be summoned, persons in a weak state, nor minors, old men, persons iu 
danger, those actually employed in religious offices immersed in 
[worldy] business, those overcome with desire or habitual estrange- 
ments, nor persons employed on the duty bf the king or of the Gods 
[utsava|"! “ Nor those intoxicated, deranged, or idiotic; nor persons 
in grief, nor servants. Nora young woman who is without friends 
[hinapaksha]on either side, nor any woman born of a noble family 
nor one lately delivered of achild, nor a damsel of the highest tribe. 
These are termed dependent on their relations." . 


Persons exempt 
from process. 


38. “ But women upon whom their families are dependent, profli- 
gates, and harlots, and those who are expelled frora 
their families, or degraded, may be summoned.” 
“Having well examinea the charge, the King in weighty matters may 
‘summon, Vut in a gentle way, even those who have withdrawn [as her- 
mits] to the woods, and the like of them."? Having ascertained the 
time, place, and comparative importance of the charge; the king may 
summon even those who are sick, causing them to be brought slowly 
in carriages.” In, rome copies, they read, by a messenger. 


Those not exempt. 


19. A person who, being called, does not attend, deserves punish- 
ment, even as Brhaspati says: '' Where a person 
possessed of relatives or family, from arrogance neg- 
lects to go where he is called, let them deliberate upon his punish- 
ment, in proportion to the cause at issue.”  Kátyáyana specifies cer- 
tein*grades of fine for corresponding sorts of complaints: <“ In petty 
causes, the fine shall be fifty, but in the ,middling, not lower than an 
hundred [panas], and in great causes, never less than five hundred.” ` 


Contempt. 


— —— ——— | RE nme mA, 


~ 


— 
d 


1—Mentn, p. 410. I have altered the translation. 
.29--Menta. page 411. 
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Á 

90. Pitímaha declares what is to be done on the arrival of the 
Qu; person summoned : “Let the person prosecuted be 
Peet ie >*t placed standing before the Court with the complain- 
„ant likewise.” The ,third case [by or with] 1s used 
here in the sense of in company with. Katyayana: ‘Then let the 

Plaintiff fully tell his case, and the Defendant immediately afterwards ; 
at the end of their pleadings- then let the assessors [speak], and the 
Chief Judge after that.” Brhaspati: ** If the Plaintitf and Defend- 
ant should. come, each saying, ‘I was first[in suing],’ let the Plaint 
be registered with reference to tho class of the parties, or regulated 

by the injufy."! 


21. “Relations, or any other man duly appointed, may under- 

take tho plea, or answer, for persons weak [in mind or 

NS iur RUE body], idiots, madzhen, old men, women, minors, and 

sick people. ^ Nárada: “ He on whose account 

another is litigating, whether he be appointed [JViyukta] by the Plain- 

tff or sent by the Defendant, his is the ey or defeat, by whom 

he is delegated." Kátáyana? however says:3 “He is guilty of 

officiousness, who 1s neither brother, father, son, nor ters. ‘tituted agent 

of the party: should he interfere, he is liable to ar, . ement.” But 
this relates to one not duly appointed. 


22. In some cases, the absence of a deputy is enjoined by the 
very same author: “In [prosecutions for] killing a 
Brahman, drunkenness, robbery, adultery with a 
spiritual preceptor’s wife, killing a man, theft [steya],4 touching another 
man's wife, and also eating forbidden things; in charges for abduction, 

XL or ruin, of a virgin, assault, and forgery, as wéll as 
‘ injury to the king, a substitute [pritivadi]is not to be 
given: ;‘she doer of the act shall defend his caure himself." The word 
steya is used a second time, with a view to a more particular prohibition 
of an attorney. <A substitute, a deputy [or attorney]. | 


Exceptions. 


23. Yájfisvalkya. points out the proceedings of the plaintiff, 

- when the defendant has been brought up: “ Let 

E UE of a there be [a record] written in presence of the defend- 
good plaint. . + 

ant, exactly what was made known by'the plaintiff, 

marked with the year, month, and half month; the daf, name, caste, 

and other [necessary notes] In another smiti itis said: “That is 

termed a charge, or declaration, which is significant, technically 

precise, comprehensive, unconfused, direct, unequivocal, conform- 


—— € — —— m RAT CC RB Sr PA 
à 


1—In the [manuscript] Paricishta, the reading i is ‘ Vado v varn &nurüpena"—In the 
rinted one, or Viramitrodaya, ‘‘ Vado varn àÀnupürvena." In all the old copies of the 
Mayükha. * Dando varn &nurüpena." "The last they all agreed to reject ; of the other 
two readings, the first has been followed. " 
, 2—Nérada in the Mitaxshara, ^. 3—~Mentn. p. 411. 
i* 
4—In the original the same word [steyc.] is used for both. 


5—Mcntn. p. 412. Strange's Elemerits, Ist, 509. 


* 
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‘able to the original complaint, probable, uncontradictory, clear, suscep- 
tible of prooi concise, not deficient, not adverse [to local and temporal 
usages]! comprising the year, season, month, fortnight, day, hour; 
country, situation, place, village ; the complaint and dts ‘nature ; the 
tribe, appearance, ‘and ace of the advorse party ; the weight and quan- 
tity of the property in dispute ; ; the names of the complainant, and his 
adversary ; the uames of their respective anceStofs, and of tho ruling 
kings ; the grievancédone, and the names of the original acquirer, and 
grantor,” The year and other [points] here mentioned, are.declared 
to be of use in cases of mortgage and the like. And the necessity of 
sometimes noting the country, ae is declared in another Snrti:2 The 

XIL country ; place, site, tribe, name, neighbourhood, 
dimensions, nature of the soil, the names of ances- 
tors, and of former kings: these ten should be specified in a suit 
for immovable property.” i ' 


21. Kátyáyana: “ Let the Chief Judge record at length the first 
side of the cause, as told in the [ Plaintiff 's] owu 
way on paper, after it has been corrected on a pai 
ing-board, in white letters.” Narada defines the limits of correction :3 

«He may amend his declaration until the answer ^s given in, uk 
being Es by the answer, the corrections must cease.” “ But as 
long : as the Defendant shall not enter the answer of the plaint, so long 
may the Plaintiff cause them to writeany [further] accountof the matter." 


Correction of 1t. 


25. The properties of a plaint being thus laid down, M plaints 
E at variance with them, are also touched upon, though 
T" inadmissi well known as fictitious. Thus in another smiti : 
** Let them utterly dismiss a false suit, unknown [te 
reason |, shewing no trespass, unmeanin g, unfounded,*whether angapa- 
ble of proof, or contrafy.” Unk nown, as if the said, < l'lÓówers from 
heaven hawe been stolen from me? She winy no trespass, as, ‘ lie fol- 
lows his business by the light of my lamp.’ Guin yaning, as, * What 
d'ye call it [kacatatapa] has been taken from me, U; nfownded, as, * He 
living opposite to me reads with a loud voice. “Incapable of ' proof, as, 
This person, laneked at me with a scowlury brow,’ or the like. 
Contrary, to Common sense, as, ‘I was abused by a dumb man’— 
Plaints in oppósition to the City, district, or other point, are also 
touched upor:* “ That complaint which is prohi- 
bited by the Government, or detrimental to the 
interests of a City, or a country, or to the different trades- people, 
citizens, villagers and merchants, is prónounced to be inadmissible.” 


XXII. 


. ; 


———— Á————— 9 e 9 tem 


1— For instance, a man in Central India, {Madhyadeça,] suing for a plartation "of 
betol-nflt trees, [knowing they c-nnot grow at a distance from the coast, nes for mangoes, 
gut of season, &ec. Viramit. leaf 20th p. ist. à 


x 2--Yájüavalkya-Méntn. p. 412. 3—M ntu. page 413. 
LÀ 
*4— Menta. page 415. 
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26. But that suit which contains different heads of charge, does 
not thus partake of the nature of the false com- 

plaint; otherwise we should have the misfortune of 
finding a law contrary to this of Kátyáyana: “The King may also 
without doubt re oceivo, "Ron desire of secking out the truth, that cause 
which contains many counts, and is decidedly admissible among legal 
proceedings.” As ior the seying, ‘that a plaint jumbling together 
different heads of law does not stand,’ it must be understood [that 
the different counts] may not be taken up at one time, but in their 
proper order! 


Exceptions. 


241. Yajnavalkya states what is to be done when the plaint has 


been thus prepared :? ‘ The answer of the party 
The answer. who has heard the declaration, must be written down 
' im presence of the plaintiff’ 


28. Narada explains the qualities of an answer:3 “The wise 
have held that to be an answer, which embraces the 
ao sme’ declaration, which is solid, clear, consistent, and 
obvious." Katyayana specifics four sorts of them :4 
A denial, aconfession, aspecial exception, und a plea of ** former judg- 
ment, are the four sorts of answer." The same author explains a 
denying answer [mithyottara:] “ When the Defendant makes denial of 
the claim, that should be considered in Jaw as an answer of denial.” 
2 The same author declares this again to be of four 
dE. kinds: “ An answer of denial is of four kinds; as 
‘this is false; <I know not this matter; ‘1 was not then present ;’ 
or “J was not born at that time?” An answer of assent [satyottara] 
is noted in another smiti: ‘ A declaration affirmative of the matter 
"m dispute, is termed an assent,  Nárada exemplifies a special ex- 
ception [pratyavaskandana]:? — ** When the defendant acknowledges 
the [receipt of the] sum as declared by the plaintiff, but alleges a 
consideration, it is deemed a special plea.”  Katyáyans thus pro- 
pounds the plea. of former Judgment [pránnyáya]:96 “ If d man though 
cast at law, revive the suit, he should be considered as one previously 
confuted, and is called an appellant from a former decision." 


& 

20. The properties of an answer beiug thus fixed, [a defective 
D. one] is also explained in another smiti, though the 

Inadmissible an- ET, ] Ee ine thes : gs 
icm nature of an answer wanting these properties conveys 
intrinsic proof against itself:7 “That is not an 
answer, which is dubious, not to the ‘point, too confined, too extensive, 
or not embracing all parts ofthe declaration. That lich 18 Telatiye 
to cther matter, incomplete, obscure, confused, not obvious, is a 
faulty answer.” Kátyáyana also says: “ When an answer admits the 
truth of the plaint on one count, and on another sets up a special 


Cer att ee oe me a A a a Ne A re ee cen a ng Ae es a ret 
— om T Aa era ri ae e: ae em tt o 


1-—* passage, apparently a text, agreeable to this is found in Mentn. 
2—Mcutn. p. 413, 3— Mentn. p. 414. 
4— Mentn. 414. 9—0— Cole. Digest. Isv, 370. j— Menta, p. 414. 
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. NS ; . * 
exception [káranam] and at the same time denies another Count alto- 
gether, it is, from its mixed nature, held to be no answer.” 


30. The same author states the reason for this notice of à void 
ee er answer:! “ For in one suit, the proof cannot rest on 
xv. both parties, nor can both obtain judgment, nor can 

two answers be offered at onee.* Here, the meaning 
is this: ‘In giving a flat denial and a special exception in one answer, 
the actions of two different plaintiffs are opposed to each other? It 
has been thus declared by Narada :2 “It has been recorded, that in 
the case of a total contradiction, the proof rests with the camplainant ; 
and in the case of a special exception, with his adversary." Thorcfore 
both parties in one cause [exhibiting proof] 1s contrary [to law.] Even 
so, both actions lie on the Defendant, when there is a jumbling of à 
special plea, with plea of former judgment; for it is said by Vyasa: 
* [n pleading a former jadgment and special exception, the Defendant 
must exhibit the proof." And again by the samc: “ In plea of former 
decision, it must be satisfactorily established, by exhibiting [copy of] 
the decree so gained to the Chief Judge, and the rest hkewise.” There- 
fore, in pleading a former decision, it, must be established, either by 
exhibition of the decree, or by those who saw the original decree, or 
the like. But in an answer setting up a special exception, the defence 
[must be supported] also by witnesses, documents, and other proof. 
Here also, [proof on both sides in one cause] is contrary [to law.] The 
same rules must be observed also in a mixture of three or fopr [pleas 
in one answer.] 


` 

3l.. And in these matters, the properties of a void answer arise 
from conjunction : for if in due order, the properties of a-[valid] answer 
are preserved ; and this order, must depend upon the pleasure of the 
Plaintiff, Defendant, and the Assessors. And even thus Hárita says : 
« When a denial and special plea are both contained in cne afiswor 
‘together; Mso a confession with any other [answer,] then which [of 
them] is to be taken ds an answer {to that plaint]? that which con- 
tains the most important mattcr, or that wherein ‘there is something 
of use to the action,” is to be considered as, the proper answer, to 
prevent confusion,: fer otherwise.” * There will be confusion’ is wanting 
[to complete the sense]. > ‘ 


32. The meaning of it is this: * In a claim for gold and clothes, 
when it is pleaded, that the gold was not received, 

XVI. and that the clothes were received and returned ; 
first let them decide about the gold, and afterwards, 

the point relating to the clothes may be settled.’ The samo course is to 
be pursued, in a mixture of a denial with plea of ormer decision, and 
of the latter with a special plea. Likewise, even in those disputes, where 
it is pleaded, ‘the gold was received, but the clothes were not;' er, 


—————  —ÁÀ! ——— MM ——À ———À IA MÀ A MÀ -e er M M —À — ÀÀ—— m 


Iced EN 


> l 
i ]—Macnaghten, p. 415. "On the subject of she “Onus probandi," *sce'Bgnthua 
on ‘Evidence, p, 257. (Ch. 16th). ` 


2— Macnaghten, p. 415, 
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‘ [the clothes] were given back ;’ or [where itissaid:] ‘I gained a for- 
mer action ahout the clothes ; > the case must be tried only with respect 
to the clothes, not with reference to the gold. For though it is a 
matter of more value, yet there is no action, or proof, upon it. Butin 
a dispute where the Plaintiff says: ‘This is my cow which ran away 
at such a time; I saw it in his house just now:’ and the Defendant 
answers: ‘ This is utterly false; even before the time set forth [in the 
plaint,] it was standing at my house,’ it compreiends both a denial 
and special plea ; there is no property of a void answer in this, which 
is an answer of denial, [at the same time] shewing cause or special ex- 
ception. The action hes, here with the Defendant alone ; not at all with 
the Plaintiff, because of this text of Háríta:! ** When an answer in- 
volves a denial, and a special plea, the special plea is to be first con- 
sidered.” Even so, if there be a conjunction of a denial with plea of 
former Judgment, or ‘of a special plea together with plea of former 
judgment, in a suit of only one count, it does not partake of a void 
answer. In both of these cases, the proof lies with the defendant only. 
“his is enough to shew, that in no one case can proof on both sides 
exist by any means. 


33. Yáj Jnavalkya lays down the order for exhibiting the proof, 
after the answer has been recorded in writing :2 

Exhibition of After this, let the Plaintiff immediately get them to 
Brook write down the proof of the matter complained about : 

XVH. when that 1s satisfactory he will gain the cause, but 

| when it is otherwise, if will be reversed." This again 

relates to an answer of denial, but in the other kinds of answer, the 
exhibition of ,proof lies with the defendant alone. ‘Thus Háríta: 3 

** For in an answer pleading a former decree or a special exception, the 
defendant shall exhibit the proofs; in answer of denial, the plaintiff ; 

but issue qannot bo had in an answer of assent." 


94. Yájnavalkya mentions, that there are four feet, or requisites 
of a decided snif: “ A decision in causes is shewn to 
have four quarters." ds these four quarters are ex- 

plained in another smrt':4 “Jt has four divisions; 

namely the declaratory, replicative, probatory, and adjudieative, and 
is termed quadruple.” But this has reference to an answer distinct 
from one of assent ; because in an anawer of assent, there are only two 
members: even as B irhaspati says: “inan answer of denial, the cause 
mvst be completed in its four se s and hkewise in aspecial 
plea; but in one confessing the claim, the suit may be considered 
as complete with two members." 


Pleadings enù- 
merated. 


a re E EE tt ee ee — —— — -———— PN 
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| —Macna,hten, page 416. 
a —Macnaghten, p. 449, where some little variation 1s, found in the reading. 
3— Macnaghten, p. 451. 


4—Macnagiten, p. 4176-17, where the whole text,, of which this is only the latter 
hemistich, is recorded. 
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35. Yájnavalkya! “A person complained against, not having 
cleared himself, shall not retort, nor shall another 
charge a person already labouring under a charge, 
nor shall any thing foreign to the original complaint 
be introduced. But he 1 may make a countercharge 
in cases of affrays, or criminal prosecutions."2 


Retort prohibited. 


Exception. 


36. Nárada:? “ That man, who forsaking his original claim, rests 
on other grounds, is KAONA for a false claimant, 
by reason of the confusion of his proceedings.” The 
Techni meaning is, that the false chimant becomes [only] 
‘echnical errors 
eme diable: liable to punishment ; he 18 not to be cast in his cause 
so laid. And this must be taken with reference to 
suits for money : Even as the same author says ;$ “ A verbal error, is 
not fatal in all [any] civil actions ; [fore instance, in actions brought, ] 
for seduction, for landed property, or for debt, the Plaintiff is to be 
punished, but it does not annul his claim.” ‘The second hemistich is 
added for the sake of clearing up the first. 


XVIII. 


37. Yajfiavalkya:5 “When witnesses are adduced om both sides, 
the witnesses of the first complainant [are to be exa- 
mined]. If the first side be weak, or wanting in that 
point, those of the Defendant may be received. The 
first complainant, the Plaintiff in the suit. The first side, the plaint. 
If it be weak ; when there is no proof required [of the plaintiff, ‘because 
of the Defendant's taking 1t on*himself, by an iene shewing cause. 
The receipt of oral evidence, is put for the sake of denoting proof i 
other, ways also. 


Receipt of Evi- 
dence. 


` 


38. The same author says :6 “ A competent surety must be taken 
mE “frora each party for the decision of the dispute." 

q UTOR: : The decision of the dispute, the satisfaction of the 
: judgment. Katyayana specifics who are not to be 
received inthe inatter of sceurity : ** Neither a master, 
nor an enemy ; nor in hke manner tho master's for eman, nor one con- 
fined, nor in like manner, ohe sentenced to punishment, nor one of 
doubtful character at any time; neither an heir, nor a poo? man, nor 
even one obliged to dwell elsewherc C; norone appointed on the king’ 8 
business; nor an ascetic; nor he who is unable to liquidate the claim 


Inadmissible. 


—————DLD a anh me eens one I Yl teat Renan gern 


J—-Macnaghten, p. 417. 
2—See chapters 16th and 18th. - 


3--Maenaghten, p. 417, where itis translated * must be nonsuited. 5 Hp have made 
the text literal, to agree with the comment following. 


4— Maenaghten, puge 417. : 


` 


5—Macnaghten, p. 420, 451, p. v. Here the text is made to apply toa general 
gue between. plaintiff and defendant : in the Mitakshara, [Sir F. M.'s avthoritv] it i 
aid down for a particular case, Jetween two claimants for the same property and thus 
the Maytkha and Mitakshara differ widely. 


6-~Macnaghten, p. 418. Strange's Elements, Ist, 307. 
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of the individual, and a sum equal to it, as a fine to the king: nor one 
XIX unknown, are to be taken [as sureties] in matters 
e requiring security." Confined, bound in fetters, or 
the like. One of doubtful character, one addicted to particular vices. 
An heir, sons, grandsons, and others entitled to take a man’s estate. 
A poor man, oie indigent.  Obliged to dwell elsewhere, one turned out 
of the country. Yajnavalkya: ‘ But the being security, contracting 
debts, and giving evidence, between brothers, as well as between man 
and wifes and likewise a father and son, if they be unseparated, is not 
recorded.” , 


39. In default of Security, Kátyáyana says :! “ If a party be un- 
! . , A abletofurnish acompetentsurety, he is to be guarded ; 
cae and at the close of each day, is to furnish wages for 
e the' payment of his guards.” The same author adds: 
* A man of the twice born classes, who is deficient in security, shall 
be guarded by men accompanying him out of doors; but they shall 
confino in prison, Cüdras and the other [low castes] who cannot give 
security.” 
40. Núrada? sets forth the qualities of a false plaintiff [hína- 
vádi]: “That man, who, entirely giving up his first 
ground of action, again takes up another plea, is, by 
reason of his passing away from one cause, decidedly known to be a 
false claimant.” Yajnavalkya shews how to distinguish the party who is 
in the wroyg :3 “ One who is constantly shifting his position, who licks 
about his mouth, whose forehead sweats, and whose countenance con- 
tinually changes colour ; one whose mouth dries up, and who faulters 
in his speech,*who contradicts himself often ; one who does not look 
np, or return an answer; who contorts his lips; one who under- 
* goes spontaneous changes, whether mental, verbal, 


False Plaints. 


XX» 


. corpereal, or actual: such person, whether making 
L4 * . » . . + 
a, claim or giving evidence, is esteemed false.” His mouth, the region 
of the"lips. : i a 
——$—— — 


SECTION ' II. 


Of Proof in General (Pramánma.) 


— # 


* 1 Yájüavalkya:4^ “ Evidence is said to consist of documents, 
possession, and witnesses. In the absence of all 
these, a divine test is prescribed." Katyayana also: 5 
* When $ne adduces human evidence, and the other appeals ‘to a 
divine test, the king will, ix this instance, proceed to examine the 


Nature of Proof. 


na tmr en n tpi vtr eii e e rer i Aaa Art i darmi aer tu qa dp mnia mee 


PR 


1—Niaentghten, p. 415. e 9. Macnaghten, p. 418. 
.  3—Vide ante, para. 36. Macnbghten, 117, p. v... à 
é L] 
4--Macnaghten, p. 438. Strange's Elem., 1st, 309. 5—Macnaghten, p. 439. 
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human evidence, and will not have recourse to the divine test." ** Even 
when human testimony is applicable to only one part of the case, that 
is to be received in preference; and recourse must not be had to per- 
sons willing to establish the whole case by supernatural means.’ 
Proof bv decd Proof by ordeal is not declared, when living witnesses 
roof by deeds. , | 
are present; and when there are deeds or documents 
in a cause, neither ordeal nor witnesses shall be [resorted to]. As for 
those rules which are-set up by separate trades, [pága] joint companies 
[crení] corporate bodies, [gana] and the like, ‘the proof of them must 
be written deeds; neither ordeal, nor witnesses.’ ! 


ae 


2. 2In nonfulfilment of a gift, as well as in gift, and in cases 

where a decision is required between a master and 

By witnesses. his servant; in nonfulfilment of sale, and refusal to 

XXL receive goods purchased ; in gambling also, whether 

with inanimate or living objects, when disputes are 

brought up, proof by witnesses is declared requisite, not by ordeal nor 
by documents.” 


9. In disputes respecting the making of doorways and roads, and 
that about enjoyment of any thing, watercourses, 
and the like, possession is the strongest proof, not 
documents,? nor witnesses.” 


And by posses- 


sion. 


4. Brhaspati declares ordeal to be in some cases the strongest: 
** Makers of false jewels, pearls, or coins ; they who 
n when steal deposited articles ; murderers, and hse who 
commit adultery with other men’s wives, are always 
to be examined by [ordeal of] oath; in charges of deadly sin, if 
witnesses are present, and the defendant [vadi] accepts the ordeal, the 
witnesses then shall not be examined. Vyasa: “ If he say, ‘this 
writing was not made bẹ me ; it was forged bv this man; ' having laid 
down that writing, a decision on the case shall be made by ordeal."4 
“ In the case of a capital offence committed in a desert, in an» unin- 
habited place, at night, or in the interior of a dwilling ; ; and in the 
case of a denial of a de posit, divine test must be resorted to.” Brhas- 
pati: “ When doubts are produced in written or oral evidence; and 
where the circumstantial evidence is incomplete, ordea? i9 then to be 
made the means of clearing up the matter.” 


5. The same sguthor states'a liberty of choice in some cases, be- 


tween ordeal and witnesses :5 “In the investigation 


‘Matters of choice. : : 
of a capital offence, or affray by deed or words, and 


————— —————————————Á——————XX Byrn 


1— See ante, section Ist, para. 10th; and post, Chapter. 2nd, sec. 3rd, para. 6th : 
chap. 12th, para. 3rd. 
2-sSee subsequent Chapters on these heads. 3— Ordeal, Mitákshará, ` 
4— Nárada, in the Mitakshara, Macnaghten, p.439. | » m 
»5— Macnaghten, p. 439, q> v. ‘Assault and battery’ does not exactly define the 
Hindú law-terns which includes ‘abuse, iod under this head. See Chapter 16th, sec- 
tions 1st and 2nd. 
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in all cases of violence committed long ago, both witnesses, and divine 
test may be had recourse to." “Writings for debt or witnesses; as 
well as the entry of any trifling circumstance, or the like and ordeal, 
are mentioned as admissible, with a view to the well-being of the sub- 
jects.” Entry of any trifling circumstance, one point of proof. In au 
affray, by words, meaning personal abuse, as * you have murdered a 
Brahman,’ or the like.’ 


6. But what Kátyáyana says that: “Jn wordy affrays, and in 
| disputes for land, they shall not take notice of 


Explanation. ordeal," relates to trifling cases of abuse; the word 
XXIL land is merely used, to signify fixed property [in 


ecneral,| by putting a part for tho whole. Even as 
Pitámaha says: “ln disputes for fixed property, they must cause ordeal 
to be excluded ;" therefore, if there be witnesses or other legal proof 
then ordeal is prohibited. Even so the same author says: “‘ They 
shall cause the matter to be proved by these [three means,, by 
witnesses; by documentary evidence, and by possession.” 


ou 

7. Pitámaha: ** Where deeds are not to be procured, nor proof by 
possession, nor witnesses ; and there is no manifest- 
ation, [oz descent, of the judgment] of the Gods, then 
the proof lies in the opinion of the king.’ Disputes, 
which maintain such a doubtful form, that they are not capable of bemg 
determined with certainty, the King shall decide, by his own opinion 
of them: for he is the lord of all. Thus the Vyavahára Matreka is 
finished. 


Total absence of 
evidence. 
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CHAPTER [l 
On THE DIFFERENT MODES OP PROOF. 
is us LEN 
SECTION Ts 
— ere 


Of Evidence by Writings (Lekhya.) 


 O, this subject Brhaspati says: Writings are declared to be 

of three kinds ; those written by the king, made ata 

, Evidence by writ- particular place, and likewise written By any person 
10g. with his own hand ; but tħcir further subdivisions are 
XXIL very numerous." “As for only two kinds being men- 
tioned by Vasishtha: “ Writings are understood to 

be of two natures, those exccuted among the people, and those relating 
to the king’s affairs, ? itis occasioned by his considering as ane, without 
distinguishing them, those made at a particular place, ‘and those under 
a person’ 8 own hand. Among the people, is a parallel expression to 

that, of, ‘among mankind’ [in general.| According tò the author of 

the Samgraha, 1 written evidence is declared to be of two kinds, thoge 

decds made by the king, and those current among* M aa 


a Fo: Brhaspati : Writings among mankind are of seven kinds ; 
| * for par tition, gift, purchase, pledge, publie agr bo: 
gene uM ments, n. débts, and the hke: “the king’s orders 
are of three kinds.’3 “That record of partition 
Viz. which brothers, [or other coheirs,] execute, after 
üt ote MU making a just division by mutual consent, is called 
Gift, . the written memorial of the distribution. And when 
a man has given away land, the deed which he ects 
drawn out, * for holding the land as long as ihe moon and sun shall last 
unreserved, and incapable of being scized by any one,’ that 1s knewn 
as a writing of gift. ** When any one, having bought. 
a house, field, or the like, causes a deed to he drawn 
up, containing an exact statement of the price, that 
is called a writing of, purchase.” “ When a man, 
having given in pledge either moveable or fixed property, gases a 


writing to be made out, stating in it the con ditaons, whether of preserv- 
a " 5 Ej 


dnd ec rua une Sl tte cel cuum en ui NEA e cru ler oat 


Purchase, 


Pledge, 


rcl Rd penses 
1—The Smiti Sdmngrahe. 2.--See post, para. 6, 8. 
3 — Colebrooke's Digest, 3rd, 408. 
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ation or enjoyment [by the mortgagee], it is called a writing of pledge.” 
** Jf the people of a whole village, or of a district, 
mutually execute a writing, under their own signa- 
tures, among themselves, for the sake of some ordi- 
nance not contrary to the king’s [laws], that is called 
Slavery and Debt? à writing of agreement.” ‘‘ When a person, desti- 
, tute of clothes and food, makes a writing in a forest 
to this effect, ‘I will do your work,’ that is called a writing of slavery." 
** When z person, taking up money at interest, makes out a deed him- 
self, and causes the same to be done by the other party, it is termed a 
writing of loan, and by the wise, a deed of debt." From the words 
the like, we must understand, ‘ of purification, and the lke.’ 


Agreement, 


XXIV. 


3. Katyayana declares what are these deeds of purification and 
| the like: “ When an accusation has been sustained, 
and penance for it performed, by a man, the deed 
certifying his purity, is known as a deed of purifica- 
t if at d by witnesses.” “ In all the higher [classes, ] where 
tiun, 1f attested by witnesses. n all the higher [classes,] where an 
accusation is sustained, the writing which is passed when the dispute is 
finished, is known as a deed of peace.” When a 


Likewise of Purifi- 
cation, 


Peace, decision is given in boundary disputes, a deed of 
Boundaries, boundaries is drawn out.” Prajipati mentions a 


deed of bail: ‘ When tho bailee carries the very 
Bail thing bailed again to another for pledge, he shall 
ia | cause a deed of pledge to be recorded in writing, and 
eive with it the deed [h2received hu the first instance.” 


4. YAjNavalkya also;! Having discharged the whole debt, ho 
should tear up the writing, or causo another to be 
Acquittance. Ane 3 
| executed for acquittance. 

5, Nárada thus lays down the difference between the wo kinds 
of writings before mentioned, those made with a 
person's own hand and by that of another :? ** Docu- 
mentary evidence 1s declared to beof two sorts; [the 
first] in the handwriting of the party himself, which need not have 
subscribing witnesses; and [the second,] in that of anovher person, 
which ought to be attested : the validity of both depenas on the usage 
of the country.” Yajnavalkya:3 “ Put every document which is in 
the handwriting of the party himself, is considered as sufficient evi- 

T dence, even without witnesses, unless obtained by 
i force or fraud.” Force, duress. Fraud, desire [to 
cheat}, or the like. The same author states a distinction among those 


Execution of Writ- 
ings. 
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1—Macnaygl.ten, page 459. 
2—Digest, Ist, 21. Macnaghten, p. 443-454, q. v. Of the different readings here 
teferre * to, I have udopted that of the Digest as more intelligible, [the other seeming to 
infer four kinds] and agreeable to our author. u 


3— Digest, 1st, 93.' 
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done by another:! '* Whatever contract has been agreed upon between 
parties by mutual consent, a writing shall be made of it, attested by 
witnesses, headed with the name of the obligor; and? thee year, 
month, fortnight, day, name, jribe, family, scholastic title, the names 
of the parties’ fathers, &c. must be specified.", Scholastic title, as, ‘one 
well qualified in a branch of the Rg Veda,’ or the like ; ; taking his name 
from a particular qualification, a as, a Rg Yedi, a student of the. Hg Veda. 
The same author sAys: “ When the transaction is completed, the 
borrower should sign his name with his own hand ; adding, * “what is 
above written has ‘the assent of me, son of gach a one; and the 
witnesses, being equal, shall also write, putting the nafnes of their 
father first, ‘I, such an one, am witness to this writing? And the 
writer shall then writo a£ the end,[of the deed itself] ‘this has been 
written by me, the son of such an one, having been sought for the 
purpose by both parties” ? Equal, im miler rand qualifications. In 
some copies, for equal, they gc unequal, by inserting the letter a [the 
negative sign] Narada :6 “That debtor who is ignorant of the art 
of writing, shall cause to be written his assent; or if the witness be 
so, by means of another witness, in presence of all the witnesses.” 


0. Yájfiavalkya and Drhaspati illustrate the three kinds of royal 
Royal deeds. Edicts, before alluded to:7 “Let a king, having 
given land or assigned fixed property, cause his giftto 
be written, for the information of good princes who 
will succeed him, either on prepared silk, ór on a plate 
of copper, se aled above with his own ‘signct.§ 
“ Having described his ancestors and himself, and stating the quantity 
of tlte gift, with the measure of the acquisition, and the divisions, and 
sct his own hand to it, and specified the time, let him render his dons 
tion firm.” Pi red. property, a corody in mines or the like, given by 
the king or others, having the probable gaifs fixed. That which is 
received, .8 an acquisition, whether land or any other thing. ffs 
measure, stating it to be so muca. That whichis given, 1s a gift, 
whether a house or any other thing. Its divisions, are the boundaries. 
Stating, reciting. Morcover: “ Lf the king, pleased with the service or 
bravery of any ono, bestow on 1 him a district or othor [portion of land | 

by a written deed, that isa writing of favour." 
E and De «When the king after going. through the plaint, 
answer, proois, and decision, in a cause, issues a 
written [decree] to the gaming party, that is called a writing, of 
victory."9 


XXVI. 


Viz. of Gift. 
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1 —Digest, Ist, 24. 
2 and 5—Digest, lst, 24-25. Macnaghten, 444-445. 
6 —Macnaghten, page 444. Digest, Ist, p. 9b, where this text is ascribed to Vyasa. 
| 7—Digest, 2nd, 162, q. v` . 
- For examples of this, sce Asiatic Rescarches, ur 9th. page 108—406, &c." 


T text similar to this wall be found, attributed to Vasishiha, in Maenaghten, 
p. 457. 
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7. Vyasa thus mentions the king’s deputy: “A Secretary 
specially appointed by the king himself, shall fully 
write down the King’s grants or orders, either for 
peace or war, on copper-plates, or else on strong cloth." And here 
the same author mentions what is to be written by the king, as his own 
signature of acknowledgment: “He shall himself write with his own 
hand, the boundaries and measarement [of the disputed land, adding] 
‘done before me, the son of such an one, being king of such a place.’ ” 
Boundaries and measurement; their acceptation will 
be understood from the former texts. 


Their execution. 


XXVI. 


à c 
8. But Vasishtha mentions four kinds of royal writings : ‘Grants 
are to be considered as the first, and next decrees ; 
these, with his orders, and respectful correspond- 
ence, are the four kinds of royal writings" That writing, whereby 
he communicates any business to the heads of districts, to ine servants, 
and to the guardian of the kingdom, is called a letter of orders.” 
: “ That whereby he makes known any business to his 
Eu cor family priest, his domestic chaplain, or his spiritual 
teacher, all persons to be respeeted and worshipped, 
is termed a letter of respectful address." Grants, aud decrees, are 
already mentioned. 


Royal Orders. 


9. Yajfiavalkya:! “ An instrument being in another country, or 
badly written, or destroyed, or effaced, or stolen, or 
torn, or burned, or divided, he shall cause another 
to be executed."  Nárada:? “In the case of an 
instrument being deposited in another country, or destroyed, or badly 
written, or Solis should it be in existence, time must be allowed ; 

snould it not be 1 in existence, ocular evidence must be resorted to." 

Evidence, witnesses ; in their ébsenes, ordeal; for it is said by Katya- 
yana: “In the absence of writings and witnos ses, they may exhibit 
[proof hy] ordeal in judicial matters.” Yajnavalkya:3 The correctness 
or validity of a disputed or doubtful writing, may be established by 
[comparing it with] something written [by “the , Defendant] with his 
own hand or the like [tést]; by its fitness, the possibility of receipt, 

the existing evidence; marks; catabilished connection, or circum- 
stances ; title, and such reasonable marks." Fitness, the [debtor's] want 
of money. Poss ibility of reccipt, residence of both parties in one place. 
Marks, impression of a seal, and the like. Lfvirlence, by witnesses, or 
other proof. (Cirewmstances, amounting to connexion, 
as, the possible means of receipt [of the matter in 
dispute.] Title, some possible mode of acquisition. Hcasons, inferences. 
Prajápati: “< A. decision is to be made with the greatest care, when 
royal orders of a king are exhibited, oy producing the impression of 


Renewal an: proof 


of Writings. 


XXVIII. 


-t- n D 


l- Ma scnachten, page 457. - Digest, Ist, 395. “ .2—Macnaghten, p. 457. 


3.A text very similar to this is. found in Macnaffiton, p. 458, yet there are so 
many points of difference, tat I cannot Barely adopt it, in opposition to tke commentary 
of the May kha. 


uuu""-""-—---—-————————————— HM 
- 


4r 


SECT. IL OF NILAKAMTHA BHATTA. 2] 


the seal set with the king’s own hand, and the hand-writing of his 
Secretary," . 


10. Brhaspati states what are bad deeds: “ A writing made by 
Invalid Decds. persons dying, inimical, in fear, or in “pain ; ; by 
women; by intoxic: ated dr profligate persons; by 
those diseased ; or , [obtained] at night, or by*frAud, or violence, does 
not stand good." ‘4 When only one witness, [and ho] accused of crime, 
or a vile person, a attested a deed, it is called a false dped ; and 
where the writer 1s a similar person, it is considered the same.” 


PRS UNE 
SECTION II. 


> — 
On Evidence by  Possession.—( Bhukti.) 


EEE 


1. Nárada:! “ Possession, with a clear title [agama!] affords evi- 

- dence; but possession constitutes no evidence, if 
"ocu by pos unaccompanied by a clear title.” Vyása mentions 
[possession as] distinguished by various qualities, 
similar to that supported by title :2 Possession is fivefold ; titled, long, 
continuous, uninterrupted, and known to the adverse party. Narada 
declares the imperfection of: [right in| the thing contested, when 
supported by enjoyment only :? “ He who simply pleads possession, 


but "o title, in consequence of proving such false posstssion, is to be 
considered a thief." 


2. And this is to be taken within a period fit for rec^llection of 
legal title: But where 1t 18 not fit, even enjoyment 
When it consii- alone is declared to be sufficiently valid; by the same 
tutes title, and how. author 4 “ In cases falling wifhiy the memory of 
XXIX. man [smárttakala] possessiqif with a title is admitted 
as evidenee. In cases extending beyond the memory 
of man, the cheredMary succession of three ancestors, fs admitted as 
evidence, even though the title be not produced.” Though the title be 
not produced ; the absence of title arising from the non-attainment of 
that fit period ; because of the impossibility of determining it after- 
wards. In cases beyond the age of man also, the same author says’ on 
the applying to recollection 1n the absence of title ** He who enjoys 
without right, even for many hundred years, the ruler of the earth 
showld inflict on that sinner the punishment of a thief.” 


a e 
€ | .. Macnaghten, p. 439. For ‘title,’ see Strange’g Elements, Ist, 31. 
2—Maenaghten, p. 430. 3—Macndchten, p. 430. 9 ' 


| 1—Macnaghten, p. 431. It is attributed in the Mitákshará to Katyayana. 
5 * Macnaghten, p. 424-432, 


Lo 
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3. But whereas he again says:! “ When possession has been 
held, even by injustice, by three former men, including the father [of 
the present occupant], that is not capable of being taken away from 
him, when it has gone in order through three lives:" ‘This means, ‘ If 
property enjoyed even without legal title, as well as after unjust 
acquisition, by three former persons including his father, is not capable 
of being taken away, how much less so, when itis impossible to fix the 
absence of legal title [in the present occupant]? Since, also, there is a 
text of Háríta: “ When possession has been held without very good 
title, but by three former men, that cannot be taken away when it has 
gono in order through three lives," this must be considered as of pos- 
session without a good title proper for attainment of property, and not 
without the form of a title altogether. 


4 What is further said in aext of Yajnavalkya :2 “ He by whom 
a title has been obtained, must produce it when im- 
pugned, but his son and grandson need not; for 
them, possession 1s of weight," only means, that the 
maker of the title alone is punishable in default of proving it, and not his 
' sons or other Heirs: but the fultilment of their intent 
XXX. l | : Ar 

does not consequently [follow] Even as Hirita 

says :3 “ He by whom a title has been acquired, is subject to penalty 
in case of not producing it; but not his son, or his grandson ; though 
the possession of these two also, is forfeited.” Yajnavalkya:4 ‘ When 
a person 4-8 during his defence of a cause, his heirs shall support it; 
enjoyment held without legal title is there of no use.” JI eirs, those 
who take shares in his estate, whether sons or other persons. Jt, the 
title in dispute: 


Proof of 1t; o 
whom required. 


t 


a: 7 . : 
9.. On the other hand: it may be said that the assertion of pos- 


' session during a long space ^f time being requisite 
as proof, is contrary to law; because thy: prosecu- 

: tor’s defeat also pccurs, from enjoyment by another 
during a very short space of time; from what the samo author says :5 
** Loss accrues to him, who for twenty years observes his land enjoyed 
by another without interfering ; and in the case-of movable property, 
for ten years.” j . 


LJ 
Opponent's argu- 
meat, 


6. To this it is answered, that it pnly means there shall be a loss 
: of the fruits, or profits produced from the land, or 
Refuted. ; e , 
other thing litigated, for so long as the owner has ob- 
Served [its occupation] by another, uncontested by him ; but not loss 
of the land, or other thing itself also, becanse such interpretation 
would be'pontrary to thé [former] text, “ He who enjoys without 
right," &c. 


PI a —— ÓÓ— — Qa: EE — 


]—Keports 1st, 367. — — 
.2--Macnaghten, p. 432. 3—4-'Macnaghten, 433. « 
5-- Reports, vol, 2nd, 373— Macnaghten, p. 424. 6— Para. 2nd. 
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7. Kátyáyana:! ‘This law has been clearly settled, that no 
weight of title attaches to the possession of him who 
has “violently carried off cattle, women, men, orother 
[animals]; neither by his sọn after him.” Narada: “A pledge, 
boundaries, a minor’s estate; deposits, both specified and unknown ; 
women; the property of the king, and that, of Crótriyas, are not 
lost to the owner's by another's possesion of them.” Mamu:2 “A 
XXXL mfleh-cow, a camel, a riding horse ; [a bull or 
other benst] which has been sent to Ve tamed 
for labour ; and other things u uscd with friendly assent, are not lost, 
[by length ‘of time], to the owner." Sent tobe tamed, what is given 
in charge to another for the sake of taming. 


Possession invalid. 


"Um 
SECTION 111 
ERUNT 
On Evidence by Witnesses (Sakshi) | 
get 


l. Inthe Todarananda, Narada says : “ But in doubtful matters, 
when two men are disputing, strict attention must 
be paid to their witnesses, as to what was seen, 
heard, or understood." a»? 


Evidence by Wit- 
nesses. 


2. Brhaspati states tho distinctions of them : ** Witnesses are de- 


clared to be of twelve sorts, written, caused to be 
written, concealed, or recollected ;9 a member of tho 
family, a messenger; a spontancous wituess4 ande one in answer; 
another man employed tn the business ; the king; his supeaintehdant 
[idhyaksha;] and likewise the vill: age. Written, entered by the 
plaintiff ina deed. Caused to be written, one entered [in the same] by 
the defendant at tho plaintiff's request. Concealed, one made to hear 
behind a partition, ow the like. fecollected, _fominded from time to 
time of the business [to be proved]. Spontuncous, a witness coming 
to givo evidence of his own accord. One in answer, spoaking after 
other witnesses, upon hearing or being told [their evidence]. Super- 
intendent, the chief judge : and this is meant to include the assessors 
and other [members of the Court], by reason of this text of Katydyana : 

XXXII. “The secretary, chief judge, and assessors in sác- 
cession,| are witnesses when the king presides in a 
cause.” ]5 


Theer nature. 


1—A somewhat similar text is found fn Macnaghten, p. 424. 
2-. Chap. Bth9 v. 146. 
3- —Bentham’s Treatise on J/vidence, page 26—57. 
* .4—Ditto, ditto, page 89. —The term in Sanskrit siguifies ‘ self-willed.’ 


aoe last hemistich is omitted i in the text, and supplied here from Macnaghten, 
page 442 
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3. The same author! says: “ There shall be nine, seven, or five, 
[witnesses]; even four or three; or two may be 
taken, if they are both Crotriyas ; a single witness 
shall not be examined at any time.” Written witnesses shall be two, 
as wellas concealed one; three, four or five, shall be the number of 
those caused to be written, spontaneous, reminded, men of the family, 
and likewise, those called in answer; a messenger, and accountant, and 
likewise one employed in the business, may give evidence as a single 
witness, and the king, as well as the superintendant [and other officers 
of the Court.” | 


Aad number. 


4. Vájfiavalkva declares the admissibility even of the written 
| witness and the rest, as a single witness, with mutual 
joa, PEN wen congent-of both parties :? ** By the consent of both 
parties, even, one person, of virtuous knowledge, 
may be a witness." Vydsa: “ A witness, whose actions are pure, and 
who knows his duty [towards men], whose word is kuown, is ad- 
missible, even if the only witness, when it 1s necessary, in criminal 
cases." Whose word is known, often seen to be a speaker of truth, 
A single witness, if unconnected with the party, may be taken im cases 
of deposit and the like: for Katyayana says: “In a very secret 
deposit, even one single witness is declared admissible; as well as one 
witness, sent by the plaintiff in a case of things borrowed for use.” 
Borrowed, ornaments or other jewellery, as ear-ornaments or the like, 
obtained “or the sake of a wedding, or the like. The same author 
says one witness is also admissible in disputes about saleable articles: 
«They shall cause the article to be identified by the very man who 
finished it; that single witness is in sucha dispute declared good 
evidence." 


Br Vyása details their qualifications: ** Persons religiously brought 
S up, fhthers of sons, purely descended, of a good 
family, veracious speakers ; constantly performing 
their duties towards Gods and men, who have for- 
saken hate and envy ; Crotriyas, and those indepen- 
dent; learned men; persons stationary ; and young men, may all be 
received as witnesses in case of debt or the like, hy the wise.” 


Requisite quali- 
fications 


XXXIII. 


6. Narada: “ Among companies of artizans, men who are artizans 
shall be witnesses; and men of one tribe among those of the same; 
foreigners [outcasts] among those living outside, and women among 
women." Katydyana tells us who are men of one tribe [varga]: 
* Bhrgu calls them men of one tribe, who are wearers of [false] 
tokens, members of joint companies and of separate trades ;4 and 

e 


E OOOO EOSO 
1— Probably Brhaspati, elucidating his own preceding text. 
2—Macnaghten, page 447-449. 


| _ $—Laügi The context would induce us to apply it to the Lingáit. Vanis of the 
Daknan, who do actually wear a linga upon their arms a: a distinctive mark. 


4—Creni and Púgá, for which see chap. Ist, sec, 1st, para, 10; 2d para. 1st--and 
chap. 12th. para. 3. 
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other merchants; also communities [Samühastha] and other such men. 
The Nayakas of the several communities, whether of slaves, bards, 
wrestlers, or the drivers of elephants, horses, and carriages, are term- 
ed in law, Vargi.” Yajnavalkyg makes this mention qf those of another 
caste :l “Thero should [in general] be three, witnesses ; persons who 
take delight in acts ordained in the Veda and in sacred law-books ; 
and properly, they should be of the samt sex and class with dhe party 
for whom they give evidence: but, if that cannot be, those of all 
classes may be examined." ° 


* 7. The same author tells us who are exeluded:2 “ A woman, a 
minor, an old man, a gamester, an intoxicated person, 
a madman, an infamous person, a juggler, an infidel, 
a forger, one deformed, dne degraded from caste, a 
friend, one interested in the subject-matter, a p: artner, an enemy, a 
robber, a public offender, one convicted, an out-caste, and others, are 
incompetent witnesses An ouf-caste, turned out by his own family. 
From the phrase, slaves and others, and the like must be understood. 
Brhaspati; “ The evidence of a mother’s father, and of a father’s 

XXXIV. brother ; of a wife's brother, and hor'naternal uncle ; 
of a brother and his son ; ea friend, and a daughter's 
husband, is inadmissiblo in all disputes.’  Nárada:3 *'* Ho, who not 
having been pointed out, comes and offers his evidence, is technically 
'alled a self-spoken man ; heis not proper to be examined in evidence." 
Kátyáyana.* ** Of witnesses recorded, and summoned by «*htigant 
party, should one utter a contradiction, all will be rendered incompo- 
tent by that contradiction." 


Inadmissible wit- 
nesses. 


® 

8. Of these also, Narada declares in some cases the admissibility :, 
j Slaves, degraded persons, and the rest, who are 
decla$ed not to be [legal] witnesses, may also bo 
admitted tg givo evidence, with due consideration of ‘the weight of 
the matter ine dispute." m the abgence, says Manu :5 “On failure 
[of witnesses duly qualified] evidence may [in such RARE be given by 
a woman, by a child, ér by an aged man; by a pupil, by a kinsman, 
by & slave, or by a. hircd servant. » Yájfiavalkya : :6 ** All persons may 
be witnesses ih cases of adultery, theft, affray, aud criminab business.” 
Here, the separate mention of adultery, and the rest, in treating of 
actions of a crimina] nature, hag reference to the act of adultery or 
other [offence] in a secret way. Uganas: '* A slave, a blind man, one 
deaf, a woman, a minor, an old man, and the hke, these persons also, 
if unconnected with the party, are admitted as witnesses, m criminal 


cases." Unconnected, not partial to cither side. . 
e + 


Exceptions. 


l —Macnaghten, p. 442, Dig. Ist, 22. 

2-- Macnaghten, p. 446; Reports, Ist, 105-6-7, 
£  Macnaghten, p. 446. 
^. - Maenagkbten, p. 446. 
5--Chap. 8th, y. 70. Reporta, Yat, ])no. * 5--Maenaghten, qp. 147 
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9. Bihaspati: ‘ Witnesses acquainted with the matter, if there 
be any objections to them, they shall declare faulty ; 
if the opponent charge as faulty [witnesses] who 
«have no fault, he is worthy of a fine equal to it.” 
RS The opponent [vádí] here means the defendant. Equal 
a ‘fa it, an amount equal to what forms the ground of 
suit. Vyasa: “Objections to witnesses are to be 


Objections to re- 
ceipt of evidence. 


E : 
and = proceedings 


fi aks recited in court by the defendanv; and they shall cause 
~ to be read out [to the witnesses] all the objections, 
when taken down in writing, and they shall give a reply to them." The 


meaning is, ‘ having clesrly set before the witnesses the disqualifications 
alleged, as ‘taken down in writing [from the defendant], they shall be 
made by the Court to state their explanations on the subject. The 
same author says: ‘ But on their admission [of the disqualifications ], 
their evidence is never at any time fit to be received. But [if the case 
is] otherwise, the objections must be substantiated, with evidence, by 
the defendant.”! ‘ A person failing ‘to establish an exception openly 
made against witnesses, should be ‘punished ; but if proved, the wit- 
nesses are to be dismissed, and deprived of the privilege of giving 
evidence.” v: Moreover, they shal] undergo humiliation in the mode con- 
sonant to the Cástra : provided the plaintiff's sole reliance has been 
placed on the veracity of the witnesses." Tf otherwise, in case of their 
not confessing. Substavtiated, made to acknowledge it. With evidence, 
by proof. The meaning is, that the charge shall be substantiated as 
clearly 42.vossible. 
10. However, this text: “Objections to witnesses, apnarent to 
uL the members of the court, or those universally dmit- 
Further explana ted by the world to be truc, are to be taken for 
| tions. Je SIN ? 
granted, and not to be considered as requiring proof 
with a vi.w to obviate that particular disqual;fication," has reference 
to witnesses publicly known to be in the confidence of the ,party.? In 
case of these disqualifications being unknown to the defendant, the 
same author says : * Those objections i in proof [which are known] are 
XXXVL to be made manifest by assessors in the time [of 


ir ial], be declared by tue defendant ; byt concealed 
faults are to be pointing them out from the Castra.”’ 


Li 


11. This 18 the meaning, ‘That concealed [objections] are to be 

E . . declared, by quoting the Castra upon them, at [any], 
‘Time for stating : 

Sion time before the witnesses spe: ak. But they are not 

to be mentioned afterwards, for thus says Drhaspati : 

Vor any legal obiections to written deeds, as well as to witnesses, 

which may exist, are to be declared in the time of trial ; if mentioned 

afterwards, it shall not vitiate them as proof." Mentioned, proper 


1--Maenaghten, p. 448. ; 


—Bentham on Evidence, page 40, applies hexe, in as far as the Members of the 
Court are not bound to shut their eyes to their own knowledge. 
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* 

to be spoken; that is, ‘proper to be stated in the commence- 
ment, according to the rule of grammar, “ The affix [kta] implies an 
act begun and not past! and likewiso an agent." Here this*affix 
denotes the agent. Here, thejr punishment is statad by Katyayana : 
* He who, when the mation has been spoken, shall charge, as disquali- 
fied, witnesses before unsullied, and shall not, state any cause for it, 
shall receive the lowest amercement.’’ *In case of the inability of the 
witnesses to explain ¢way the objections urged against them, the plain- 
tiff must do it: thus says Brhaspati: “ The action of him whose docu- 
ments or witnesses in a cause are alleged to be faulty, shall not be 
favorably adjudged, so long as he fails to clearsthein from the char ge." 
Then, the documents, &c. 


12. Katydyana declares thé punishment for suborning falseewit- 

| nesses: “He, by whom false witnesses have been 
set up, ‘thr ough wicked desire of gaining any object, 
shall have the whole of his property confiscated, and 
then have his object made null.” Object made null, go without the 
object of his suit. 


Subornation of 
perjury. 


18. Narada declares the means of discovering false witnesses : 
** He who, by reason of his wicked state, caused by 
his own crimes, appears as if irresolute, goes from 
XXXVIL place to place, or runs after every pemdn; who 
suddenly cowghs much, and likewise every naw and 
then draws his breath ; who ser: atches , as if writing, with his feet ; and 
who ghakes his hand “and clothes ; whose face changes colour, and 
whose forehead sweats ; whose lips ‘become dry, who looks above and 
about him, and who speaks much, ina hurried manner, without restraint, 
unguestioned, such an one is to be known far a false witness : "they 
shall punis& one so sinning severely." 


False witnesses. 


14. Katyayana and Manu? state the mode of examining Witnesses: 
“In, the forenoon, let the Judge, being purified, 
‘séverally call on tho twice-born, ‘being purified also, 
to declare the truth in the presence of [some image, 
a symbol of] the divinity, and of Brahmans, while the witnesses turn 
their faces either tó the North or to tho East.” Manu :3 * The wit- 
nesses being assembled in the middle of the Court-room, in the presente 
of the plaintiff and the defendant, let the Judge examine them, after 
having addressed them [all together, ] i in the following manner : * What 
ye know to have been transacted in tho matter befbre us, between the 
parties reciprocally, declare at large, and with truth ; for. your evidence 
in this cause is required." ”’ 


MÀ M À—— Ne 9 o ——K——— Me———M—— —— oon -Me—— ——— 


1—Cole. Mtt. 306. note. . b 2— Chap. 8th, v. 87? Macnaghten, p. 447. 
3—Ckap. 8th, v. 79-80. Macnaghten, 447. Strange, Ist, 330. " 


Examination of 
witnesses. id 


930 THE VYAVAHARA MAYUKHA CHAP. 1, 


15. In disputes about kine, horses, and the like, the same author 
requires the production of the thing in dispute: “ In 
the presence of the plaintiff and defendant, and in 

-company with the thing to be proved, they shall 
cause them to state their evidence openly; not at any time without 
having it before their eyes. Evidence may be given upon the disputed 

article alene, without either a.tending, in some cases ; this is the law 

in causes respecting quadrupeds, and likewise in those for bipeds, and 
fixed property." ‘In disputes about articles of weight, number, or 
measure,! they may also in its absence, cause the witnesses to state 
their evidence. In all matters capable of proof, evidence is requisite, 

rare but not otherwise." Wothout either, in some cases ; 

Sane that is, without both the plaintiff and defendant, in 
presence of the disputed article. fi some cases, meaning, in cases of 
quadrupeds and the rest. Articles of weight, gold, or the like, proper 
to be weighed. Of number, coin or the like, fit to be counted. Of 
measure, things proper to be measured, as rice, wheat, and the like. 
fn absence, in default of the production of the thing to be proved. Lu 
matters capable of proof, m disputes at law. 


Production of the 
disputed article. 


16. In cases involving murder, the same author says, the deposi- 
tions of witnesses are to be taken im presence of Siva: 
Further rules for «c Tn charges of killing living creatures, they shall 
examinata, of wit: 4 liver their evidence i :sence of Civa ; in default 
od, eliver their evidence in presence of Civa ; efau 
| of the marks, they -hall cause them to deliver it ; 
not otherwise." Jt, the deposition of the witnesses, to bo given in 
default of marks of the murder. Otherwise, in existence of marks of 
she murder. ‘The saiac author says: “ Procrastination must not be 
used by the king in the examination of witnesses ; 1b becomes a great 
fault, by "reason of the -time [lost], and bears tho. quality of denial of 
justice.” Narada: “ Having called the witnesses, and bound them 
down ‘tirmly by an oath, he shall examine them separately, all of them 
well versed in the established rules of life, and acquainted with the 
matter in dispute." Vesishtha: ‘That act, which was seen by all of 
them together, is to be told by them even nt the same manner [together]; 
but that which was [seen] by them separate, shall be relaved separately 
by each. But where the acts known by the wituesses, 
were done at differcut times, each shall then be made 
to depose [separately]; this rule is declared.” 


XXXIX. 


1--Thé gloss enumerating only articles of quantity, it might be doubtful, di& com- 

mon sense allow such a supposition, whether articles measured by length were not 

excluded, but the latitude always claimed for that frequently occurring phrase, ‘the like, ’ 

«would include measures of length as well as quantity. A’di, et csetera, the like, the rest. 

The sama is not unknown to the English law. Burn’s Justice, Preface to Ist edition. 

le, upon anotaer account, he hath sometimes made use of more words than otherwis: 

he would have. done, namely, to avoid the frequest repetition of the term, &c. which 

is a vague ecpression and apt to create uneasiness in the reader’s mind, for that he cannot 
be satisfied from thence how much or how little is intended to be understood,” 
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17. Manu:! * Let the Judge cause a Brahman to swear by his 
NU a veracity ; a Kshatriya, by his horse, or elephant, and 
Oaths — 5 ©% his weapons; a Vaicya, by his kine, grain and gold ; 
| a mechanic, or servile man [Cadrg] by [imprecating 
on his own head, if he speaks falsely,] all possible crimes.” “ Brahmans 
who tend herds of cattle, who trade, who practise mechanical arts, who 
profess dancing and singing, who are hired servants, or usurers, let the 
Judge exhort and examine as if they were Cüdras." “ They who are 
fallen from their proper sphere of life; they "who live by the bodies of 
others; they who long for the pr ivileges of twice-born men, are to be 
examined as if they were Cidras.” ‘The meaping is, that he should 
exhort them thus: ‘ By speaking contrary |to truth], your honourable 
character will be lost,’ or«the like. 


18. The test for depositions of witnesses is declared: “ The,king 
shall declare the matter in dispute clearly proved, if 
the evidence be nothing wanting as to the place, [or 
country], the time, age, thing in dispute itself, the name, caste, [family 
or kind], its weight [or measure].” YajNavalkcya states this [rule for] 
decision on the counter-statements of witnesses :? “ If, the evidence be 
discordant, the testimony of the greater number shall prevail; if the 
witnesses be equal in number, the testimorfy of the virtuous ; if vir- 
tuous men depose two inconsistent facts, the testimony of those who 
are most eminent by their honesty.” 


Test of evidence. 


19. The same author declares the punishment for notdeposing 
after having agreed to give evidence: ‘‘ If a mgn does 
_ Punishment forre- yt give his evidence, he shall be made by the king to 
fusing to “give evi- l : i ; 
donde pay the whole debt, with a tenth imposed besides, be- 
fore the lapse of forty-six days.” The whole, including 
interest. A tenth, together with a tenth share. This tenth ‘share is to” 
be taken [from the witbess] by the king ; ang the debt, with fts in- 
terest, 18 " be taken [from the same} by the creditor. This is on the 
2 authority of the Mitákshará. The punishment for re- 
ud fusal to give evidence, by a witness ÉEnowing [anythin 
usal to give evidence, by a witness knowing [anything 
of the matter] is thusestated by the same authot:3 “ He who, having 
been called on for his testimony, being influenced by his passions, con- 
ceals it from ethers, ‘should be made to pay eight fold, and tfea Brahman, 
should suffer expulsion." Be made to pay, eight times as much as tho 
fine laid down for a defeat ; if he be a Brahman, and unable to pay this 
fine, he is to be banished. Kshatriyas and tho other [lower castes] are 
to be made to work at their own proper profession, according to the 


Mitákshará. 


20. Manu:* “ The witness who has giyen ewdence, and to whom 
ere within seven days after, [a misfortune} happens, 
[from] disease, fire or the death of a kinsman, shall 
a e! 
1—Chap. Sth, v. 113, 102 ; see post, Cifap. 3, para. 3. 
2—Cole. Digest, Ist, 233, note. Macnaghtey, p. 449. , 


c 


3—Maenaghten, p. 452." 4—Chap. 8th, v. 105. 
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be condemned to pay the debt, anda fine" Yajnavalkya: ‘ Even 
when evidence has been delivered by witnesses, if other more excellent 
witnasses, or double the number of the first, depose contrary to them, 
the first witnesses shall be declared false.” 


D " 21. Narada: “ But after the cause has been de- 
Limit to receipt 


, i 
idda cided, all proof, whether by documents or witnesses, 
shall be useless, provided it were not made known 

é before." 


22. Yajnavalkya declares a command for witnesses giving 

untrue statements in some cases, and the penance for 

po p when go doing: “ Where men of the four great classes 

would be liable to suffer capital punishment, there 

indeed the witness may speak untrutlts: A Sárasvata oblation must be 

presented by regenerate men, for the sake of purification from the 

offence." Vishnu declares the penance for Gridras: “Anda Gidra 

shall give one day's fodder for ten kine.” “One day’s, that is, what 

will be fully sufficient for their food during one whole day. Thus far 
of witnesses. a 


ee. C" "—— ————— —— M — —— NM £ 
ta t rl (————— "n "————M———————— e = 


l—Macnaghten, p. 454 q. v. 


OF NILAKAMTHA BHATTA. 3 | 


CHAPTER HI. 


On Ordeal, (Divya). 


l. [r has been thought useless and unnecessary to translate the 
Chapter on Ordeals, of which a sufficiently copious account is given in 
Sir F. Macnaghten’s work on Hindú Law, page 460 et seq., to which, 
as well as to a very interesting paper in the first volume of the Asiatic 
Researches, page 389, on the same subject, the reader is referred. But 
as one mode of Ordeal is by oath, the section relating to it is here added, 
for the satisfaction of those who consider an oath necessary duly to ap- 
preciate testimony; though it will be observed, this oath of Ordeal 
evidently refers to the litigating parties, and not to witnesses’ 


* e 
2. „Nine modes of Ordeal having been discussed in order, [as 


on 'ated in the f ino " Brhas Ls]. eOr 
Niüessorte T enumerated in the following textof aspati:! “Or 


deal by the Scales, by Fire, and by Water, [are the 
three first]; that by Poison [the fourth], and by coasccrated Water," 
| Kosha] is the fifth; that by Rice is stated as the sixth, that-by Burn- 
ing Oil the seventh, that by Tron is named as the eighth, and that by 


2 e P P > x 
Lot is recorded as the ninth,” " * * T i 3 i 
* * x x * "r * avo come to 

» 


. 

1— Ellis’s Bectures, part the third. ‘Oaths and Ordeals ; the stveral kinds of 
expurgatory ordeals (namely, according to Yájnavalkya and others, agni-divyam, by 
fire ; Jala-divyam, by water ; Visha-divyam, by poison ; Kosha-divyam, by holy water ; 
and, according to Narada and others Tandula-divyam, by chewing dry rice ; Tapta 
másha-divyam, by taking gold from clariticd butter while hot ; Phála-divyam, by the 
hot ploughshare ; Dharmaja-divyam, by taking one of two images, representing justice 
and injustice, from a covered pot]; occasions on which the ordeals may be lawfully 
performed ; the penalty incurred by the party demanding the ordeal, in case his adver 
sary succeeds in performing it ; the seasons of the year in whjch, and the persons, con- 
sideved with respect to caste, age, sex, &c. by whom, the several ordeals may be legally 
performed ; nature of the ordeals to be performed gn suits for property, determined by 
the value of the thing in dispute ; places wherathe ordeals can be legally performed ; 
the pugishment to be inflicted for dailure in $n ordeal ; ceremonies common fo all or; 
deals, as upavásanam, fasting, *&c. ; particulars fo be ol&erved in the performance of 

ethe several ordeals; and tirst, in the ordeal of she balance : materials $f which dae 
scefles are to be made ; mode 4, which this ordeal is to be performed ; the same with 
respect to the 'brdeal by fire, waten poison, holy water, rice, gold, the floughshare, and 
images ; different, kinds of imprecatory oaths, and occasions on which theg aretawful. " 
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3. Oaths [Capathás,] Manu:! “ Let the Judge cause a Bráhman 
Ordeal by oath, $O SWEAT by his veracity : a Kshatriya, by his horse, 
LXXXL or elephant, and his weapons ; a Vaiçya, by his kine, 

‘grain, and gold ; a mechanic, or servile man, [Cidra] 

by [imprecating on his own head, if he speak falsely,] all possible 

| ' crimes.” And Brhaspati says, ‘ A man's honour, vehi- 

Mr 75 * cles, weapons, kine, sced, hu gold ; [imprecation] by 

the fect of the Gods and of Dráhmans, and by the 

heads of his children or wife; allthese oaths are declared at all times 

attainable in small disputes. In criminal accusations, ordeals are de- 
clared puriicatory." — > 


4. Yájhavalkya :“ He, upon whom no frightful calamity happens, 
whether by the actof God or the King, within the term 
of fourteen days, shall be held pure; thereis nodoubt.”’ 
Frightful, great. One of small moment, according to 
tho Mitákshará, [does not atfect him], because of the non-inviolability 

of mortal bodies. Katyayana also : ** He to whom a frightful calamity 

does not happen, whether by the act of God or the King, within four- 
teen days, is to be known as one pure by his oath.” Calamity, accident. 

LXXXII rightfal, causing great anguish. According to Vá- 


The result how 
determined. 


chaspati Misra and Smártta Bhattáchárya, a small 
accident does not affect him, because it is the lot of humanity. Again 
Katyayana says: ‘ Now in case of contradiction [of the oath] by ten 
Gods, within twice seven days, the debtor shall be made, by every 
possible means, to pay the money sued for, and a fine as well.” ** When 
to him alone, and not to all, there happens disease, fire, or the death of 
a near relation, he shall be made to pay the debt, and a fino." — ** Fever, 
dysentery, boils, great pains in the deep-seated bones, diseases of the 
eyes, orof the throat, or madness, and pains in the head, with loss of 
use ot thc hand, are the heaven-directed discased of mankind.” In con- 
tradiction by the Gods, death of a relation or the like, happering to him 
alone.: By this, [is intended], the exclusion of epidemic diseases and 
the like. Here, “y the phrate to him alone, distinguishing the before 
mentioned debtor, is meant the mark of disease or the other calamity 
accruing to the debtor alone, not to his sons or other [relatives] : and 
those, only great, not slight ones, as has been alréady mentioned. By 
this reasoning, it means only a mark appearing against the defendant 
himself, as some uncommon discasc, or phe like, according to Váchaspati 
Misra. For this very reason, the death of a near relation is specified, 
bitt not their diseasos or the like. 
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: 1—Uhafs. 8th, w 113, Ante. Chap. 2, Sce. 3, para. 17. 


SECT. L OF NILAKAMTHA BHATTA. 


CHAPTER | LY. 
ON INHERITANCE, [DbA'YA-VIBHA'GA ]. 
EA 
SECTION L 


Of Property or "Ownership (Svatva). 


I; Now we come to speak of such ownership, as is necessary 


AE » » ; 
! for deciding regarding heritable property. The dis- 
Jeneration of pro- | : 


i tinctions as to 1ts power and operation, are produced 
by purchase, acceptance, &c. The reason of this is, 
LXXXIII that the causes of purchases, &c. arise from worldly 


transactions alone, not from the Castra ; for proprie- 
tary rights are understood even by those not acquainted with that 
sacred code, in deducing it fromewhich the subject is needlessly enlarged. 
Bhavanátha is of this opinion in his Naya Viveka. 


e 
® As forthe text of Gantama:! “ An owner is by inheritance, 


TN purchase, partition, seizure, or finding. Acceptance” 
eed rautama jg fox a Brahman an additiogal mode ; conquest for a 
" Kshatriya; gain for a Vaigya or Cüdra," it is by way 
of repetitión an’ matters established in the world. For people admit 
inheritance [to be] in that, which becomes one's ow®hy the mere loss 
of the owner's property therein. The word here is used to include 
purchase, seizure, [or agceptance]and the rest. Here even, in such like 
loss, the word inherRance, has force ; by reason of its Joint Application [in 
the text] to purchase and the other means of ownership. And the 
same may be proved by the argument, that * without admitting a cause 
[there can be no effect] 
3. According to Dhárecvara A’charya: ‘The ownership of sons 
Argument, that and the rest, inthe wealth of the father, is not genera- 
ownesship is gene- ted previously during his life, btt is produced by par- 
rated by birth, not tition? And the authar of the Smriti Samfrraha says 
Dy purus thesame. But it}snot so; for, from the plaip sense 
LXXKIV. of thisstext : ** Even by birth, ownership in wealth i$ 
«obtained," and other sirhilar ones, it is ewideñńt, that, owner8hip i" te 


. 
a 


—————— ——— ebd 


.. 1—Cole, Mit. 244-250, ‘Reports vol. 2d, 312, 514. 
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father’s wealth deperfding on the filial relation, it is generated even by 
the production of a son. And [the same results] from this text of 
Yájnavalkya:! “For the ownership of father and son is the same, iu 
laud which was acquired by the grandfather, or in a corody, or in chat- 
tels which belonged to him.” * And this does not mean, that the reason 
of the acquisitien of ownership i is found in the gr andfather's death, and 
not in the production of a sou,’ for [if it did], such ownership would 
be wanting, in case no grandson were to be born co him up to the time 
of his death. In this way therefore, either the word grandfather 18 of 
uo use [in the argument]; orit follows á fortiori [prasakteh] that there 
is no equal ownership in [property] acquired by the great- gr 'andfathor, 
and other [more remote ancestors] And the argument of ‘ cause and 
effect might here be repeated. 


4, As for this text of Devala:2 ** When the father is deceased, 
Text of Devala let the sons divide the father’s wealth ; for sons have 
not ownership, while the father is alive and free from 
defect ;” the first hemistich comprchends up to the time of partition, 
because it declares the [ascertainment or] instrument, or agents, of 
the [act or} ceremony ; but tho last hemistich refers to their depen- 
dance, as declaring the same person's praises; but 
Anse canas it does not cu e o of a It is 
also made clear in this text of Cankha: “ From this it results, that 
while the father lives, sons shall not divide the wealth : even if there 
should be afterwards an increase by [means of] 
them, still the sons are unfit, by rcason of their 
dependance upon the wealth and religious offices of tho father.” Her e, 
dependanee is, specified immediately, with a view more strongly to 
inculcate the foregoing prohibition. ‘ Even af by them subsequently, 
s LXXXY. . [be “made? is the proper interpretation, By them, 
by the sons, subsequently tc their birth. Increase, 
what is obtained by acceptance, or the hke. The pr oposition 1s this : 
‘If in property accepted by sons or other [heirs], their, dependance 
[is clear] from the father’s] undisputed ownership, how [can we doubt 
their dependance] in‘ property acquired by tke father.” And this 
dependance attaches to partition, PUpeterogneD cy moral observances, 
industry, andethe like. So also Háríta:3 ''Whie the,father lives, 
sons aro not independent in regard to the receipt and alienation of 
wealth, to the partition of it, or to censure." By the words receipt 
and alienation, supererogation is pointed out. Uensure, according 
to*Madans, means, reproving of the slaves and other [household 
servants ]. 


explained. 
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E 1—('ole. Mit., 277-8. 
2—Coleb. Jim. Va. page. 9. Digest 2d, 522. 
e  3—Colebrooke's Jímáta Váhana, 19.—Digest, 2d, 527. q. v. In all the translations of 
this text, as well as in some of the original versions of it, there | is nothing about '* parti- 
tion: The word has crept in from a modern copy of the Mayükhá procured at Benares, 
and used in prepuring it for the press. It will be observed that there is a variation in the 
readings of &he last part in all the books. 
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9. As for this text:! ‘ The father is master of all gems, pearls 
į and corals ; but neither the father nor the grand- 
nonymous text, 
touching the power father, is so of the whole immoveable estate,” it also 
of the father and means tho father’s independance, only in the wearing 
grandfather,explain- ond other [use] of ear-rings, rings, [&c.], but not as 
ed. 
far as gift or other [alienation]; ; neither is it with a 
view to the cessation of the cause of his' ownership on the production 
of a son. This verf meaning is made manifest also by [the text] 
noticing [only] gems, and such things as are not injured by use. Even 
so, this text :2 “ Though immovables and bipeds have been acquired 
by the man himself, a gift or sale of them should not be made without 
convening all the sons,” is only a prohibition against their gift, sale, 
or the like, not against the use of them 


6. Now the pre-existing undefinéd [joint] ownership of more ' than 

SE one brother or other [ co-heir]is, by partition between 

Nod) e © each, defined and mado apparent. On this point 

defined by partition, Some ono has said: “ This [ownership] is produced 

different, as a separate portion, by the destruction of 

the former ownership contained in the common property." * But, justly 

speaking, since prolixity arises in considering the production of, another 

LXXXVI ownership on the destruction of the former ; there- 

fore [separate] ownership, existing even originally 

from community [of interests], is discovered by partition, by tho result 
furnishing scparate substauces or things. 


* e 
7. To return to the text:3 Acceptance is for a Broken an ad- 
" ditional mode; that is, according to some, * Whatis 


Resumption of the obtained by acceptance, is the Bráhman's additional, 
visere -. P [mode of] increase. With reference to inheritance, 
to Brahmans, and tho other [five modes common to all], this accept- 

H . ance is, for a Brahman alone, an additional mode. 

It results therefore, hat m um and the other [modos cnumeratéd | are 
m like manner [additional] for Kshatriyas and the reBt.° 

« 8. In conquest aito, where the property of the conqyered consists 

in houses, lands, money, or the hke, there alone 

: [ownership] i 18 acquired by the conqueror ; but in the 

revenucs4 of the cosquered, the conqueror possesses the same, but no 

property inthem. Even so in the sixth [book of the Mímármsá] : “ The 

whole earth must not be given away by the king of the world, neither 


To Kshatriyas. 


1*Cole. Mit. 254, where the word ''sarvvasya" is* translated “of all [ether move- 
able property];" but the present version is made gonformable to the interpretation of 
our author. Reports 2nd, 451. " 

2..À)n some works this text, is "assigned to Vyasa. Here and in the Mit&kshars,e 
sage 257, it is anonymous. 

*3—0OÍf Gautama, para. 2. : . 

4—The teris, ‘kara grahita,’s Pads graha,’ are used in the game sense in the 

inseription in As. Bos, 9th, 419, note q. : 
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a [whole] district [mandala] by the ruler of that district.” But the 
property in each village, house, or other [portion] of 
ee a poa whole country or a district of it, belongs solely to - 
merelyt otherevenue the owner of the soil Fbhúmika] or ‘other [proprietor]. 
arising from it. The revenue only [may be taken] by the prince. 
Therefore, in gift, or other alienation of such lands 
as are here made mention of, a gift of the land is not brought about ; 
we must only suppose a mere livelihood [given by the prince out of his 
revenues]. But in purchases from the owner of the soil, even owner- 
ship accrues in the [property transferred], whether houses, land, or 
other. 'l'hen indeed, the benefits of a gift of land also may be obtaited 
from it [by buying land from the owners and then giving it away in 
charity. | 


9. Gain, [Nirvishta] i is thet which is acquired by usury, agricul- 
ture, commerce, tending of animals ; and [secondly ] 
win is acquired by service. From the dictionaries, 
we find the synonymes of ‘ Gain’ to be, * Hire,’ and 

‘Enjoyment? Hire again, is defined to be Service. 
Enjoyment, is usury and the rest. Hor e, the first men- 
tioned [are sources of gai] to the Vaigya class: The second [service] 
to the Cádra class. 


To Vaiigyas and 
Cudras. 


LXXXVII. 


10. Now, the reason of sale and other transfer of property, is to be 

deduced solely from worldly motives, [and not from 

law ; with which proposition we set out.| And in like 
manner, popular practice is established in the ownership of calves and 
other [pr oduce] of a man’s own cow, or the like: but it would not be 

«30, 1f it depended on such means only as the law furnishes [for decid- 
ing syeh a questfon], because we do not learn from the law the means 
of distinfuishing the prone of one’s own cow or the like. 


Conclusion drawn. 


11. Yet, fa. e may say]: ‘There may be ownership in 
daughters, sons, or other issue of a wife, in the same 
way as there is in the produce of one’s own cow ; [and], 
a case of necessity being assumed, [for instance, ] by 
ihe rule: “In a vicvajit sacrifice a man gives the whole of his posses- 
sions," the gift of every thing being granted, the necessity thence arises 
for the gift ‘of a daughter or son, and therefore your reasoning from the 
sicth book of the Mimamsa, (that they are not to be given], will be at 
variance with such rule.’ 


Opponent's argu- 
ment. 


12. «fl answer} No; because there being no such property ina 
Nefuted wife as thcre is in a cow or the like, there cannot be 
any property 1:. the children produced from her: And 

m a worldly sense, the reason of ownership is determined, solely in the 
p. suction of that ‘which contains the principles of ownership. Neithe. 
can it be said, that property may also exist in wives, from acceptance 
[in marriage}; for then, by reason of the absence of pronerty possessed 
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by Kshatriyas and the other [two classes in] théir wives, from their 


want of the [right of] acceptance, there is also a want of it [property] 
in their issue. i 


13. Therefore, since the text:! “ This law is propounded by me 

in regard to sons equal by class,” restricts the taking 

T Saas of an adopted son solely to ens equal in class; and 

adopted son. singe with respect to Kshatriyas and the rest, accept- 

ance of an adopted son is even secondary ; then also 

with respect to Brahmans, it is not the principal mode ; because it is 

contrary to reason to have two contrary, but connected, explanations 
of performing one and the same rite. 


14. Neither can it be said that a Bráhman alone is entitled to the 

rite of accepting a son, and that a Kshatriya is not 

Nd DE entitled, since we know that the rite [of accepting 

Brahmans. a son] does pertain to them, from the following and 

LXXXVIIL other texts of Caunaka and others? : “A daughter's 

son as wellas a ‘sister’s son, are affiliated by Cüdras. 

Even so, in tho marriage of a Brahman with the daughter of | ‘a Ksha- 

triya or other [lower class], by the Brahmya rite, the secondary rank 

must be admitted, both for the gift and acceptance ; otherwise they 

-are principal. Thus two explanations [of the samo rite] are [here again | 

opposed. As regards Kshatriyas, the admissiblility of all to Bráhmya 

nuptials and the rest is in no degree contrary [to texts.| Even so Migra 

in the Tantra Ratua has said: “The gift of sous and the rest i8 inferior 
[or prod ` ] 


` Neither are we to suppose [absolute] property, merely because 
the laws of languago [admit the expression], * own 
wife, Son, daughter; for in the same way as we say* 

“owns father,’ ‘own mother,’ and the like, the ¢xpres- 
sion also anses in speaking of kindred. Tf so, the power of the word 

‘own,’ might likewise affect the term kindred, for in dictionaries we 
find : “In the word kindred, the pronoun own [is £yminine]; in soul 
fit is masculine] ; in Agndred, it is [common to] three eenders]; ; and in 
the expression peculiar wealth, it 18 neuter." 


A n objec- 
tion, overruled, 


16. However, ‘since in the sixth book of the Mimémsé, gift of a 
ae . slave born in the family is mentioned, this point 
M e pre- must be considered. Since property in the mother 

is wanting, from absence of the complete power of 
gift, acceptance, purchase, sale, and the like, then in the househoid- 
slave begotten on her, there is also an absence of the power, from the 
impropriety of it. This conclusion is conformable to the argument 
with’ which we set out. 


———————PÀ QM | ———^£———————————————— NATH 


1—Cole. Mit. 320. E. 2—See post, sec. 5th, para. 9 9." s 

« — 3—In the Amara Koça, page 108, the expression 18 " Svostriyá án dhane,” signif yin, 

“the pronoun is not feminine, $a the word wealth,” instead of ‘Svannije dhane,’ as here. 

Neither in the Trikándi, [page 76], nor in the Madini, [page 154] is the’ reading like the 
Mayutkha ; and iv, the Benares copy, it is according to the Amara Koça., ' 
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SECTION IL 
Se 


*Of Heritage, ( Daya.) 


. Wealth not re-united, nor put back again into a common stock, 

and [still] admitting of partition, is Heritage. By 

Definition of the not re-united, I mean to exclude wealth [never before 

Ter joint, and now first] united for purposes of gain or 
LXXXIX. the like, because the term ‘partition of heritage,’ 

does not apply to dividing of [wealth] thrown 

together by merchants. In like manner we must also exclude re-united 

property, in the sense in which that term will hereafter be defined.! 

Even as [we find] in the Smrti Samgraha: “ That which is received 

through the father, and that received through a mother, is described 

by the term Heritago : The partition of it is now related." And in the 

Nighantu, if is eaid : “ The learned define heritage to be, wealth of a 

father, which admits of partition.” The word father i is merely put to 

denote relations in general, as a part for the whole. 


2. This heritage is of two kinds, obstructed and unobstructed. 

: When the life of the owner of the property, or that of 

It is of two kinds, his sons, or other [heirs], is interposed, that [pro- 

perty] is [termed] ‘obstructed ; for instance, the 

wealth of uncles, and the like. But where ownership 

And unobstructed. accrues to sons, or other [next heirs], solely from 

affinity to the owner, without reference to other 

means‘ of acquiring property, [the heritage] is then unobstructed, as, 
the wealth of a father. "This is the definition of heritage. | 


Obstructed. 


ENT SIT 
SECTION TIL” 
s seda 
Of the Partition of Heritaqe.—( Dáya-Viblstqa.) 


|. This Narada declares:;2 ‘ Where a division of the paternal 
estate is instituted by sons, that becomes a topic of 
litigation, called by the wise, ‘ partition of heritage. " 
The word sons includes [by synecdoche] grandsons, 


4 
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Definition. of the 
‘Term. 


" E l-Post, section 9th. ° 


2—Of the various reaglings of this text noticetl by! Mr. Colebrooke, in his note to 
Mit. page 243, where it will be found, the author adopts the followings, * pitryasya.' 
prakalpyafe.' *£adviv&da padam,’ and ‘yatra’? 
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and the rest. Aud in the same way, by paternal [is intended the estate 

of] the grandfather and the rest. But Madanal has the very words, 
Xe ‘of a father and the rest) And this definition, of 
HE ‘partition of, heritage,’ has becn declared. 


- 


2. Even when there is a total failure of common property, a par- 
titign may also then be made, by the mere declaration, 
n may Fon place <I] am separate from thee.” A partition may even bo 
withoub tae xs 8 more mental distinction. This exposition clearly 
ence of property. Qm. : : Ms dae 
distinguishes the various qualities of this-[term]. 


—— 


? 


SECTION IV. 
———— 
Lhe Periods of Partition.—( Vibhága- dle.) 
vm 


1. Manu:? “ After the death of the father and mother, the bro- 
thers, being assembled, may divide among themselves 
Partition of the the paternal[and maternal] estate; but they ` have no 
paternal estate, may power over ity while their parents live [unless the 
take place at three ees 
periods, viz. afterthe father choose to distribute it" By inserting the 
tather’s death. word and the consummation of [both their] deaths is 
not required. Even thus, in the Madana Ratna and 
Smrti Samgraha: '' A partition of the father’s wealth may take place, 
even whilst the mother lites, for this reason, that without her Lagband, 
the mother does not from her independenco also derive ownership. 
‘A par tition c£ the mother’s wealth ajso may take place, in like manner 
while the father is alive, for, if there be issue, the lor? fof the wife] is 
uot lord of the wife's wealth." 


2, This i$ TT) to a text of Drhaspati:t ‘On the demise of 

: both parents, participation among brothers is allowed: 

Or before it, ifthe and even whilethey are both living it is right, if the 
ME past child- mother be past child-bearing.” Nérada :5 “ Let sons 
regularly divide the wealth, when the father is dead : 

or when the mother is past child-bcaring, and the sisters are married ; 


a 


———— s e RE y Seb MINE 


1—The Madana Ratna, referred, to for this reading, by Mr. Colebrooke, and 
formerly rhentioned, page 1 note, ` 
« 2—Chapter 9th, v. 104, Cole; Mit. 263. Jim. Vá, Page 8, Digest 2d, 521. 

3—See Sectian 10th on «Woman! s property.” , ` 


4--Cole. Jim. Vå. 23-36. Divest, 3d, 18.78. 5-— Cole, Mit, 260. 


^ 


40 THE VYAVAHARA MAYUKHA CHAP. IV, 
or when the fathers sensual passions are extinguished.” Sensual 


passions, desire. etinguished, averse. The expression, and the sisters 
are married, must be taken collectively with [the mother’s] child- 
bearing, and extinction of [the father’s] passions, after the simile of 
tho crow’s oye.! 


3. Gautama :2 “ After the demise of the father, let sons share his 
estate. Or, while he lives, and the mother be past 
child-bearing, if he desire partition.” From this 
expression, ef he desire, partition is declared legal 
also, before the mother is past child-bearing, by the 
father’s wish alone. 


Or, with the 
father’s consent, at 
any time. XCI. 


4. Brhaspati declares partition in some cases without his wish : 
“The father and sons are equal sharers in houses, 


Partition of an- and lands, derived regularly from ancestors: but 
cestral property, sons are not worthy [in their own right,] of a share 


may take place even 
against the father’s 
consent. 


in wealth acquired by tho father himself, when the 
father is unwilling :? From which it results, that 
sons me worthy of a share in property, acquired by 
the grandfather or other [ancestor], even though the father do not 
wish it. 


5. In the grandfather’s property also, partition in some cascs 
depends on the father’s pleasure, say Manu? and 


With exception of 


such as he had re- 
covered by his own 


exertions. " 
T 

Over which, as 

well zs over his 


own acquisitions, th: 
father has full do- 


Vishnu : ** And if a father by his own efforts, recover 
[a debt or property unjustly detained] which’could 
not be recovered before | by his father], he shall not, 
unless by his free will, put `t into parcenary with his 
sons, sincein fact it was acquired by himself.” Brhas- 
pati :4 “ Over the grandfather's prcperty, which has 
been seized [by strangers], and is recovered by the 
fatner through his own ability, and over [any thing], 


$nete. 


minion. . . 
gained by him through science, valour, or the like, 


the father’s full dominion is ordained. He msy give it away at his 
pleasure, or he may defray his consumption with such wealth ; but on 
failure of him, the sons are pronounced entitled to equal shares." 


Fh ea ce i a i a a a ———————————— ———— ——————— anh pene ets mines 


1—' That bird being fabled [from its singular mode of peering,lto look two ways at 
once, Cole. Mit. 358 note. 


2—Coiebrooke, Mitakshara, 260, but I have here followed the translation iven in 
Jimuta Vàhana, page 24, as more .onformable to the doctrine of the Mayükhá, which 
allows only three periods of partition. The Mit&kshar$ on the other hand asserts, four, 
and in support of this doctrine, divides this very wext of Gautama into three portions. 


$—Ch..p. 9th, verse 209. Cole. Jim. Vá. 28.—Mit. 270. Digest 3d, 33, and the note 


4-—Cole. 


rd v 
d Jim. Vá., 134, the reading of which, * Bhogancheva,' is here followed, Di- 
gest, € 5: y 
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6. Nárada:! “A father who is afflicted ‘with disease, or influ- 
. enced by wrath, or whose mind is engrossed by a 
ee m- beloved object, or who acts otherwise than the law 
validating the ird : 
father's power. permits, has no power in the«distribution of the 
estate.” Harita:? “ If the father be freo from de- 
sire, old, perverted in mind, or long afflicted with disease, partition of 
his wealth [may be made]" Fr ee from desire, according to the Madana 
Ratna, means, with8ut desire of partition. Perverted in mind, follow- 
ing practices contrary to law. The sense is, ‘that partitioh may be 
made, even against the will of [such a] father. 


7. Harita says, that when the father is Tonni, partition takes 
place by the concurrence of the eldest son :3 “ But 

NCH. if he be dectyed, remotely absent, or afflicted with 
The eldest som, in disease, let the eldest son manage the affairs as he 
that case, manages pleases.’ ^d Cankha and Likhita : $e If the father be 
the estate and the incapable, lct the eldest son manage the affairs of 
o SIE the family ; or, with his consent, the next brother 
with his consent. | conversant with business." The ort, „the one born 
after him. Partition by the pleasure of one capable of 

ihe maintenance and other [care] of the family [is intended]. From this 
it results that if all be so [qualified], it 1s (immaterial or] undetermined. 


8. Yajnavalkya:¢ “ When the father makes a partition, let him 
l separate his sons [from himself] at his pleasure, 
- On voluntary par- and either [dismiss] the eldest with the best shar e, 
ition by the father, 
shares doled, or [if he choose], all may be equal sharers.” <A 
e voluntary partition alone [is denoted] by the last 
hemistich ; since the dependance of the will in the two cases mert 
tioned, has been aboye declared, from the impropriety of, jndepen- 
dance; [and further] from the inconsistency [which would result 
in such cénstraction] of the text: [For then he might give] to one a 
likh [of rüpees]; to another a single kauri ; to a th. rd, nothing at all; 
u which would be no [fair] exposition [of the law]. A 
icum ye ay distinction in the share of the eldest, is noticed by 
Manu i ' «Manu :7 “ The portion deducted for the eldest, is a 
twentieth part [of the heritage], with the best of all 
the chattels ; for the middlemost, half of that, [or a fortiethl; for the 
youngest, a quarter of it, [or an *'ightieth] j:? But, if there be no deduc- 


1—Cole. Jim. Va, 52.—Mit. 263. Digest 2d, 541. 


2—This text is found, but with a different reading, in Cole. Jim. Vá. , page 19, to 
whidh, with the note there, the reader is referred. 


3—Cole. Jim. Và. 19. Digest, 2d, 527. 


4—gThe first hemistich of the stanza of which this is the sequel, occurred * before at 
sec. lst, para. 4. : 


5— Qolo. Jim. Vá. 19. Digest əd, 533. ' 
6—Oole. Mjt.,258. Jim. Va. 51. Digest 2d, 539. 
1—Chap. 9th, vs. 112-116-117. Digest 2d, 548.52. 
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tion, the shares must be distributed in this manner : Let the eldest have 
a donble share, and the next born, a share and a half, [i£ they clearly 
surpass the rest in virtue and learning ;] the younger sons must have 
each a share: [if alt be equal in good qualities, they must all take share 
and share alike."] 


9. Between twins, the birthright of that one first born is thus 

declared by Manu :! “ The rigut of invoking Indra 

ACTH. by the texts, called Svabrahmanya, depends on 

Primosenitura in 2Ctual priority of birth ; and of twins also, [if any 

case of twins. such ke conceived] among [different] wives, tke 

eldest is he, who was first actually born."2: ** Among 

twins, to him whose face [kinsmen] tirst see after his birth, belong 

[the privileges of] male offspring, [the vight of performing obsequies] 
for his father, and [the honours cf] primogeuiture." 


10. However, in the Pinda Siddhi and other medical books, the 
right of primogeniture is awarded to the last born [of twins]. This is 
opposed by the above [texts] in the matter at issue, because if has no 
foundation in’the sacred writings; like as: '* Purification ensues after 
a month [to Ctidras.”] Iowever, the right of primogeniture of tho 
last born is declared in the Bhágvata,3 in this text and the like: 
* When a double fœtus is conceived, the last conception is that first 
brought into the world.” [But] this doctrine is also opposed to the 
above texts [of Manu and Devala], whilst in the Puránas, many prac- 
tices arc disclosed, contrary to the written law. According to some, 
the question ought to be decided by the customs of the country. But 
what I stated at first, [in favour of the first born], 1s the proper doctrine. 


ll; And this partition by deduction, is not respected in the Kali 
Partitionbydedue. [or present] age, for it is one of the things [expressly] 
tion illegal in set aside in the present age, as has betn already 
modern times. , proved by me in my Samaya Mayükhá. - 
u 


12. Narada allows the father a double sharé:4 ** Let the father, 
ry atitic i AY ` €) Y AG h3 Ay aa 23 

a EA anwar. making a partition, reserve two ghar es for himself. 
tition with an only This text relates to an only son. For in the Madana 
an takes a double Ratna is this of Cankha and Likhita:> “If there be 
iid one son, let [the father] himnself reservetwoshares,and 


pe e ot Tb eat a ln it NL NE € 


1—Chap. 9th, v. 126. Digest 2d, 577. 
2— [his following text is found in the Digest 2d, 578, attributed to Devala, and not 
Manu. P c 
_ 3--In the third Skanda, treating of the birth of Hiranyakasipu, and Hiranyaksha 
twins, Daityas, produced by Diti, one of che wives of Kasyapa Rishi; the first hemistich 
of the text is omitted by our author, probably from its extremo grossness. 2 
4—Cole. Mit.; 278,.Jim. Và. 35-41. Digest 3rd, 43. 
5.—Jim. Va. 44 Digest 2d, 555, where the same gloss is mentioned nearly in fhe 
words of our author, though it is not found in the Mudana Párijáta, whith is probably 


’ 


‘ 


the one alluded to here. . 
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the best of the slaves and cattle.” The word one relates to the most 

XCIV excellent. By the author of the Amara [Kosba], 
i ‘chief; ‘other, ‘only,’ are declared the synonymes 
of one. All which, accordipe to the Párijáta, denote a son well 
qualified. . 


15. Brhaspati, however, declares the right to only an equal share 
with his sons, even if there be only one, in property 
The ony p a acquired by the grandfather:1 “In wealth : acquired 
"bg ad um j Son by the grandfather, whether it consist of moveables 
perty. or Immoveables, the equal barticipation of father and 
son Js ordained.”  YájDavalkya:? “ For the owner- 
ship of father and son is the same, in land which was acquired by the 
- ave grandfather, or in a corody, orin chattels [which 
divisen of anceatrat belonged to him].” Kátyáyana: ‘ When the father 
property is legal. and tho sons even, take all that, which has been 
made upon the common wealth, in equal shares,. it 
is called a legal partition.” 
; 
14. As for this text of Yajnavalkya:3 “A legal distribution, 
made by the father, among sons separated with 
Two texts ap- greater or less shares, is pr onounced valid ;” accord- 
rcd je e ing to Madana, Vijnanecvarat and others, it ae 
nv d If the insbcibution] made by the father be legal, i 
i cannot be set aside. This text again, of Nave VM zn 
* For such as have been separated by the father with equal, gro onter, 
or less, allotments of wealth, that isa lawful distribution: ‘for the 


fathtr is lord of all," relates to the former ages, 
* 


15. In a case of equal partition betwee; a father and Lis ‘sons, a 
0 share belongs also to the wife; says YajNavalkya :6 
In equal partition “Tf he make the allotments equal, his wives, to 
between a lather and whom no ue property had, »ecn given by ‘tho 
his sons, the mother 
gets a share. hesband or the father-in-law, must be rendered 
_ parfakers of like portions. 5 If any had been given, 
i 
XCV. 1 they are only to get half, for he adds*^ “ Or p any 
To be made hy had been given, let him assign the half." — Thehalf; 
additions to her meaning, so much as, with what had been before 
private property ‘Given as s soparate property [stridhanaj, will make it 
previously received. g : á . 
equal to a son's share. But if her property? he. 
[already] more than such share, no share [belongs to her. | 


l—hm. Va, 42. Digest 3d, 
à- Cole. Mit. 277-8 : Jim. Wa, 95: Dites st 3d. 31. Ante see. Ist, para, 3, 
3—4—— Cola. "Mit. 262, Jim. Và, 50. Digest 2d, HAS, i 
5%-Digest 2d, 547. Jim. Và. 50 ] 
6-—Cole. Mit. 261. Jim. Vå. 63: Digest 3d, 11, Reports Ist, 31. 
7 —Cole. Mit. 261-475 . 
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16. The same author treats of & want of wish to participate, in 

| the case of a son able to earn, and not desiring a 

Resignation of a share:! “ The separation of one who is able to sup- 
share permitted, port himself, and is not desirous of participation 

uuder certain forms Se ; uiis 3 
to prevent future May bc completed by giving him some trifle. 

claims. According to the Mitákshará it means that: * Any 

i thing whatever may be given, for the sake of pre- 

venting the desire being entertained by his sons, of receiving [a share 

of] the heritage,’ 


17. An equal partition, after the death of the father, is declared 

in another smrti :2 ‘ Let sons divide equally both the 

P CEP AM effects and the debts, after [the demise of] both 
Doni parents.”  Háríta :°. ** When the father is dead, the 
partition of the inheritance should be made equally." 


18. Yajnavalkya:4 “ Of heirs dividing after tho death of the 

father, let the mother also take an equal share." 

In this case the Vishnu :5 ** Mothers receive allotments according to 

Bas the shares of sons." In another smrti [it is said :] 

sons. “A mother, if she be dowerless, shall m a partition 

by sons, take an equal share." The mcaning is, that 

if she have dower,® she shall take only as much as, with that dower, 

will make her an equal sharer with her sons. But no share [belongs 
to her}, if her property be more than such share. 


19. Vyasa? declares the [right toj share, even of a stepmother, 

TAY and the paternal grandmother: “ Even childless 

RU. Rn P wives of the father are pronounced equal sharers ; 

ternal grandmothers, and so are all the paternal grandmothers : they are 

XEVE - declared: equal to mothers." From this [word] all, 
the stép-graudmothors also are to be included. 

20. Yájnavajkaya declares the mode of partition among the sons 

of different brothers :8 “ Among grandsons by dif- 

Partitions among ferent fathers, the allotment otf shares is according 

m AU to the fathers." It means, tlat if. there be one son 

ing to their fathers. Of one, two sons of a second, three of a third [or 

the like,] their shares will be solely according to the 

number of the fathers, and not in the number of the sharers themselves. 


]— Cole. Mit. 262. Jim. Va. 62, Digest 3d, 65. Reports 2d, 8-665. The subsequent 
quotatibn, as of Vijnanegvara’s comment on this text, seems imperfect. Cole. on Obliga- 
tions, page £5. but with regard to debts, see post, Chap. 5th, sec, 4th. 


2—Yajnavalkya Mit. 263. Jim. V&. 55. Digest 3d, 78, Cole. on Oblig. page 138. 
3—Jim Và. page 61, where the word (father! is emitted. 
4— Cole. Mit. 285 : Reporu,2d, 454. 5.—4Jíim. Va. 64. Digest 3d, 15, 
6 —Dhana, wealth, taken as before in that sense, of separate property, para. 15. 
© 7—=Jim, Va. 64, Digest 3d, 12. Reports 2d, 452. 
1 S—Cole, Mit. 276, Jim, Va. 60, Digest 3d, 6. 


a 
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21. Katyáyana:! “Should a younger son die before partition, 

his share shall be allotted [by the elder brother] to 

Brother'ssonsalso his son, provided he had received no fortune from 
share with their un- : ETT , . 

clos: his grandfather. Phat son's*son shall receive 

his father's share from his uncle, or from his [uncle's] 

son; and the same [proportionate] share shall, be allótted to all the 

brothers according to law." Or [if that grandson be also’ dead] liis 
sofi takes the share ; beyond hun succession stops." 

The younger son [anuj " denotes also that the eldest 

[is bound to portion off lis brother's son]. Stops 

at the great grandson. 


Or even their sons! 
sons, but no farther. 


22. Wo must thus understand it: ‘The son of the great grand- 
son, or the rest will not, on the death of the father? 
[erandfather, and great grandfather, without inter- 

val after the death of the great-ereat-] grandfather, 
obtain his wealth, being of another [line], so long as his son, or other 
[heirs] are ahve. In default of son, grandson, [and great grandson] 
in the general [family] only, he also will take [the succession]. 


Explanation of the 
above restriction. 


23. And this docs not refer to an undivided family, but to a re- 


EE united one. For it is said by Devala:3 “ Partition 
waed ta ay of heritage among undivided parceners, and a 
only. second partition among divided relatives living to- 

XCVII gether [after re-union], shall extend to the fourth 
in descent :.thisis a settled rule.” Andt “Be it 
debt, or a written contract; or a house, or arable land, descended 
from his grandfather, he shall take his due share of it, W hen he comes, 
even though he had been very long in a foreign country." “Jfa man 
leave the common family and reside in another prevince, his share 
must undoubtedly be grven to his male descendants when they &ppear." 
It means: ‘between the great-great-grandfather, and his sons, 
separated when in a state of union, and lafterwards] re-united.! 
24. This refers to those fixed in the same district; because, 
where they reside in different districts, it will 
ji ee S descend even to the fifth, as is declařet by Brhas- 
residence abroad, . pati, in treating of residence in other lands :5 “ Be 
he the third person, or the fifth, or even in the 
seventh, [that is, in tho second, or fourth, or even in the sixth degree], 
he shall receive tho sharo that gradually descends to him, on full proof 
of his birth and family-name.”’ 


1— Digest 34, 7. Both the readings noted ther; arc thrown out hy the author, who 
reads ‘“‘ anuja,” instead of “nije.” 


2—'This is an apparent imtckpoistron of ihe words following between the brackets, 
in italics, as they are found only im the Benares copy. 
: 


i " — 2—Digest 3d, 10. l 
4 —Digest 9d, 441, Jim. Va. 140: in both the text is assigned te Brhaspati. 
l 5— Digcsf 3d, 441, Jim, Vá. 140, * 
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25. Bihaspatit declares a partition in some case according to 

; the mothers: “ If there be many [sons] sprung from 

_ Partition isaccord- ono [father], alike in number, and in class, but born 

pon a vf rival mothers, partition must be made by them 

of equal number. accordiag to law, by the allotment of shares to the 

mcthers.”  Vyása:? If there be many sons of one 

man, by different mothers, but equal in number, and like by class, a 
distribution among the mothers is approved." 


26. Brhaspati? gives this opposite example : 


Jf not, then ac- “Among brothers, ano Are equal in class, but 
"bes MP vary in regard to tho numbor [of sons produced by 
a each mothe ər], the shares of the heritage are allot- 

' id to the males [nct to their mothers].” 


"3 


27. Yájlavalkya3 states a partition among sons of different 
a classes: The sons of a Bráhman, in the several 
Partition among ttibes, have four shares, or three, or two, or one ; 
sons of different h : ru 
classes. the children of a Wshatriya have three portions, or 
XCVIII two, or one; and those of a V aigya take two parts, 
or one? The sons of « t Brahman, that is, borne to 
him by a Bráhmaní, a Kshatriya, a Vaigya, and a € (dra. Those of 
Kshatriya, those by a jitriya, a Vaigya, and a Gudra. Those of a 
Kshatriya, t] l Kshatriya, a Vaicya, and a Ĉúdra. Those of 
Vaigya, those borne to him by a Vaigya and a Cádra. 


28. Drhaspati:! “ Land, obtaincd by acceptance of donation, 
must not be given to the sons of a Kshatriya, or other 

Landisconfineàto wifo of inferior tribe: even though his father give it 
Koo ro clus him, the son of the o may resume it when 
alone. Q^. * his father is dead. Devala:5 “The son begotten 
ou a (üdrí woman by any man of a twice- born class, 

is not entitled to a share of land: but one begotten on he., being of 
equal ciass, shall take all the prey [whether land or ckattels|: thus 
is the law settled.” Of land, acquired by purchase, and the other 


modes also. Yet he docs obtain a share of the [moveable] wealth. 


. LJ 

29. But the son by a Cidra woman, not lefaly married, does 
not obtain a share, even of the moveable property. 
Ilegitimate sons And Manu:6 “ The son of a Brahman, a Kshatriya, 
LI Tes or a Vaicya, by a woman of the servile class, shall 
DU inherit no part of the estate [unless he be virtuous; 
nor jointly with other sons, unless his mother was lawfully marricd : ] 

whatever his father may give him, let that be his own.’ 


bs alas p. Ra E AE osi * e^ ^an. H E = Seer eae Aetna aM Ree eee: Eee oe Boe. atari a sae i od 


I—Jim. Va, 57, Digest 2d, 575. 5—Jim. Va. 57. 
2-— Digest 2d, 576. 9 —Cole, Mit. 201. Digest 3d, 114. 
4—Cole. Mit. 207. Jim. Va. 147, Digest 3d, 130. 
h--This :3 cited m other books as a text of Brhaspati : Jim. Và. 148, Mit. 292, 
Digest 3d, 133. 
; 6- Chap. 9th, 155, Mit, 292, Jim. Và, 140, Digest 3d, 136. 
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30. Brhaspati declares this distinction after the father’s death :! 

‘The virtuous and obedient son, borne by a Cudra 
woman to a man who has no other offspring, should 
obtain a maintenance ; and Jet kiisimen take the resi- 
due of the estate.” Gautama :2 “A son by «u Gadra woman, born unto 
a man who leaves no [legitimate offspring, shall, if he be str ietly obedi- 
ent likea pupil, receive a provision for his maintenthco.” A provision, 


for his maintenance ;?^ or, ‘as a means of livelihood.’ 


But must be 
maintained. 


31. The same author :3 Sons termed Pratiloma [shall have an 

allotment] similar to that of the son produced. by : 

Shares of sons woman of the servile class.” Sons termed Pratilona, 

e mo mU" meaning, those produced by a woman, higher than 
the begetter with respect to class. 


32. Yajñavalkyat states a distinction with regard to a son begot- 
ten by a Gidra on a woman not married to him: 
eq : | C E 
[legitimate sons Even a son begotten by a (/adra on a female slave, 
of Cudras take a may take a share, by the father's choiva, Dut i£ tho 
1 
XCIX share by the father be dead, the br ethren should make him par- 
father’s choice ; and 
may claim half a taker of themoiety ofashare." Choice, tho pleasure 
share after hisdeath. of the father. From specifymg by a Çúdra, it is 
clear, that a son begotten by a twice-born man on a 
female slave docs not obtain a share, even by the father’s choice : 
Neither after the death of the father, ilt he get the half ; nor, in the 
absence of sons or other [heirs], will he eot the whole. This is tho : argu- 


ment of the Madana Ratna, and others. 


^ 


33. <A distinction is thus declared respecting a sca born after par- 
tition: One born [to a man] separated i Tom his 


at ns de pus * gons] y alone take the father’s [wealth] Bih- 
arti1t1011 » we 

hdd aoge anc.  88pati:9 “ All the wealth, which is acquired by the 
ceeds to him. father himself, who has made a pzrtition with his 


sors, goes to thesons begotten by him after the 

partition : those born before it, are declared to have no right. 776 “ Ag 

in the wealth; so in the debts hkewise, and in gifts, pledges, amd pur- 

PE TA E clases." They have no claims on each other except 

Das T E cie for acts of mourning and libations of water. If 

tain circumstances, there be nothing but debts, then that [son] i is not 

even bound to pay those debis, without receiving m 

share from those formerly separated ; for, as will afterwards be 

shewn,7 * lle who takes the estate, must be made to pay the cebts 
of 15.4 2 


e 


1—Jím. Va. 149, Digest 3d, 139. 2— Digest 3d, 139. 3— Digest 3d, 140. 
P 4— Cole. Mis. 322. Jim. Và. 153, Digest 3d, 143. 
5 --Cole, Mit. 281. Jim. Va. 137, 8. Digest 3d, 49, 435. G—-Jim, Va. 138, 


7—Post chap. 5th, section 4th, para, 16. 
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ve 
V 
mium 


utaf any one of them have re-united [with the father], a 
. parution with that [sou born after partition] shall 
| n 2 n ne with be made. As is declared by Manu:! “ A son born 
Mit to chan with aMtera division, shall elone take the paternal wealth : 
that son. or he shall participate with such of the brethron as 
: are re-united with the father.” 
05. Yajnavalkva’ states a distinction, ata partition after the 
TM father’s death, with respect toa son borne imnmo- 
" UU M re diately afters vards, by a mother, or step-mother, or 
E DUM QE brother's wife, whose pregnancy was uncertam : 
* When the sons have been separated, one who is 
| afterwards] born, of a woman equal in class, shares 
the distribution." The partition is te be thus effected : Something is 
to be contributed by all the brochers, or others [who had previously 
shared], each something ont of his own share, until the [posthumous 
sons s} share is equal to their own. Vishun :3 “Sons with whom the 
father has made a partition, should give a share to the son born after 
the distribution." 


C. 


6) 


36. And this we mast understand as allowing for [subsequent] 
expenses and income. For if it be so, then, says 
, Deduction to be tho same author + ** His allotment must absolutely 
first made for ex- 
penses and income, PE made, out of the visible estate, corrected for in- 
come and expenditure." Out of the visible estate, 
out of the wealth actually forthcoming 
37. At ahe time of a partition among brothers, this distinction is 
noted by Vasishtha :5 ** Partition of heritage |j takes 
Partition nottobe place] among brothers, [having waited] till after the 
made fih delivery of delivery of such of the women as are childless [but 
popne pregnant]." Having waited is omitted [and sup- 
. phed |. » e 
i LI 
38. A further distinction m a partition after death of tho father, 
is stated by Brhaspati:6 “For younger brothers, 
whose investiture and other aeremonies have not 
been performed, their elder brothers ‘shall perform 
them, out of the collected wealth of the father.” Tho term yavíyasah, 
[is substituted for yaviyamsal, with tne freedom exercised by ancient 
süges] after the manner of the Vedas, by omitting the regular inflection 
[num] aud the prolongation of the vowel [dirgha]. 


Initiation | o 
younger brothers. 


d. Aum LIA oa an thet e % eles, fcc uae i ed ida du uM cp eue Mutua Ate e Lu a pn d e ELT pe et 


1 — Chapter 9th, v. 216. Cole. Mit. 281. Jim. Va. 136. 
Digest 3d, 50. The translation of the Mitakshara is followed. 
 à—Cole. Mit. 280, Jim. Va. 138. Digest 3d, 436. -© | 3—Jim. Va. 138, Digest 3d, 51, 
4—Yajnavalkya [in contiauation of his text partially quoted above]. Cole. Mit. 282. 
Jim. Va. 138, Digest 3d, 436. : 


5— Cole. Mit. 283, Jim. Vá. 39. 
6— Digest 3d, 101. where the subsequent explanation is noticed. 
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39. The mention of brdthers, brings in the 
And of sisters, to gisters also. Even so the same author : “ And those 
be made by the eldest - IRI 
brother out of the Unmarried daughters who are as yet uninitiated, 
common estate. must be initiated, by their eldest brother, even out 
of the father’s wealth, according to the [usual] rite." 
e . 
40. Yájfiavalkya! [premising]: ‘ Uninitiated brothers should be 
initiated by those, for whom the ceremonies have 
CL. been already completed :” states a distinctioh in re- 
gard to initiation of sisters: “ But sisterg should be 
Amount to be |. ^. t et 
allowed for marriage disposed of in marriage, giving them as an allotment, 
of daughters. the fourth part of a brother’s own share ;? meaning, 
that a fourth part of such share as would be allotted 
to a son of such class as the sister [happens to be,] being given to each 
sister [according to her rank], they arcto be initiated.2 


4l. For the sake of consistency in deciding upon taking the heri- 
. , , tage Yájfiavalkya? gives this [detailed] description 
xu uu um of sons principal and secondary : Ist, The legitimate 
son, [aurasa] is one procreated on the lawful “wedded 
wife : 2d, Equal to him is the son of an appointed daughter [putriká ] : 
3d, The son of the wife, [kshetraja] is one begotten on a wife by a 
kinsman of her husband, or by some other relative : 4th, One secretly 
produced in the house, ig a son of hidden origin : 5th, A. damsel’s 3 child, 
is ono born of an unmarried woman: he 1s "considered as son of his 
maternal grand-sire : 6th, A child begotten on a woman whose [frst] 
marriage. had not been consummated, or on one who had been de- 
flowered (before marriage] 18 called the son of a twico-married woman : 
7th, He whom his father or his mother give for adoption, shall be con- 
sidered as a son given [dattaka]: 8th, A son bought, 4s one who was 
sold by his father, and rkother: 9th, À son made, is one adopted by 
the man hifiself, 10th, One who gives himself, is self-given: llth, 
A child, accepted while yet in the wemb, iso ne received with a bride : 
12th, He who is taken for adoption, having beer fersaken by his 
parents, is a deserted bon.” : 
42. The? legitimate son, born of a woman of equal class, and law- 
fully married, is-the principal, [Of those secondary]. 


43. The son of an appointed daughter, is of two kinds : Of which 
the first is thus explained by Vasishtha :4 “ This 


Of sons secondary, 2 ae 
the. author aot damsel, who has no brother, “ I will give unto thee, 
only the 2d. decked with ornaments : the son, who may be bon 

è 


m de re nl m a He em a rm Pete LLL a Re an en He ane ee 
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1— Cole. Mit. 285-6, Jim. "Vá, 65. Digest 8d, 96. Reports Ist, 419. . 


2— Or married, since marriage is the only one of the rités of initiation {segnskara] e 
“whieh a female is entitled. See note to page 289 of the Mitákshará, > 


. 3— Cole. Mjt. 301, Digest urd, 860, ct.* | 
4—Cole. Mit. 302. Jim. Va. 153. Digest 3d, 171. i 
"7 
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of her shall be my son.” And the other [kind] is thus noticed by 

‘CLL the same :! '' The appointed daughter is considered 

| to be the third [description of sons].” In this case, 

the fathers obsequies and the like, are to be performed by the 
[appointed] manenter alone. 


44. The son of the wife, is one begotten on the wife of a brother 

ad or other [relative dying] without male issue, under 
the orders of the eldest brother, by [his] younger 
brother, or other [r elative as the case may be | being of the same lineage. 


45. The son of a twice-married woman, is he who is produced of 
the second marriage of a woman, whether a virgin 
6th, 
unenjoyed by her ‘first husband, or whose first mar- 


and 
ù riage had been consummated. 


46. Hero we must mark, that with the exception of the given son, 
[all the other teu] secondary sons are set aside in 
the Kali or present age, for wo read, in the prohibi- 
tions of it. “ The acceptance likewise of affiliations, other than those 
of a legitimate and adopted son.”? 


7th. 


M SR 
SECTION V. 
E NE 
On Adoption (Duttaka). 
T 


1, Manu says:3 *‘ Ho is called a son given | dattrima], whom his 
father or mother affectionately gives as u son, being 
_ alike [by classy, and 1 in atime of distress ; confirming 
the gift with water.” According to Madana : ‘The 
disjunctive ‘or,’ means, that if the mother be not "present, the father 
alone may, give him away ; and if the father be dead, the mother tho 
same ; but if both be alive, then even both? From his using the word 


in distress, (it seems that) if not in distress, he must not be given. 


Qualifications or 
an adoption. 


2, Vijfiánegvara* says, ‘This prohibition regards the giver only 
(and not the gift); as affecting the person, and not 

Pee ye gift as the religious ceremony, [kratvártha | But it is not 
well as the giver. so; for the certainty of the religious ceremony is 
| ascertained from the invisible [or prospective] nature 


D 
————— 


* 1—Cole. Mit. 304. 


2— See ** General note" to the translation of Manu. page 365, text, number 8. 
3— Chapter yth, 168. Mit. 309. Digest 3d, 208. Reports 15t,*193. 
E Mit. 309. 5—Cole. Mit. 249. 
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of this [rule regarding gift of a son] in the test. Or, if indeed a 
visible [existing] object [be allowed for obviating the exception, as to 
distress], still, by reason of the absolute necessity for the object of the 
rule being prospective in regard to the theme in hand, in going beyond 
it, the establishing of the invisible [prospective] bencfit produced by 
the ceremony, and not before existing, [is brought 3bout]. Some how- 
ever say, ‘To the word distress, the sense of a prohibition does not 
apply, because of the ewant of that quality of the Parisankhyá rules, 

Gn [which would shew] non-existence of distress, by 
TY the absurdity they would involve, among other 
thirgs, of quitting the straightforward sense of,the ieo? and that we 
require only to suppose some sign or motive of distress ; not that, 
when distress 1s the inciting motive, by not giving the son the crime 
of [not relieving] distress [will he incurred}; becanse the mere con- 
nexion of name and person in this text is to be understood, and there 
is, in [declaring] the necessity of distress, a want of the actual comple- 


tion of the gift. 


3. Moreover, the assertion made by him [Vijfiánecvara] in his 
chapter on marriage! that: ‘In transgressing the prohibitfon against 
[espousing | sickly brides, and the lke, itis merely an opposition toa 
manifest object, for rule], whilst the state of a lawful wife is superin- 
duced notwithstanding,’ is by the above argument overruled. 


4, Alike, according to Medhatithi, means, ‘not by tribe, but by 
qualities suitable to the family : according ely, a 
A disputed term Kshatriya, or a person of any other inferior pies 
T DRE 235 4065 may be the given son [dattaka] of a Bráhmana.? 
But Kulluka Bhatta says, it means equal in class,’ 
and this is correct; for Yajnavalkya, after enumerating the dprelvo 
sorts of song, in this way : “The legitimate són is one procreated on 
the lawful Wedded wife :” &c., SAYS : 3 This law is propounded by me 
in regard to ‘sons equal by elass.” Ald this I will make clear by two 
texts of Caunaka, to ve cited hereafter [para. 94. WNanecvara also 
declares the same :4 “ By the eldest son, as soon as born, a man 
becomes the fgtherof male issue ;” ‘for the eldest chiefly fulfils the 
office of a son, and is therefore mot to be given. And this prohibi- 
tion also regards’ the giver only, and not the taker, according to the 
same authority.’ 


Aikani i i ok es Ra Ri lO A (DG D RR RE meee: 
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e ] —Achárádhyáya, vivaha prakarana, leat 6, page 2nd. e 
2.—(ole. Mit. 369 note, where our Author is notie ed— Datt. Mim. 32, Datt, Chand. 
159. Reports Ist, 193. 
m 3-— Mit. 2 dune Va. 151, Digest 3d, 275. 
e 4—Mit. 310, quoting Mann, asper Ath, 106, the tirst hemistich here, and the last 
in th® next paragr aph. I 
5—]1t is not however v ery cleat that sych is the intent "1 the Mitákshará 
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Maitrá Varuna is alune denoted as the object, as 1s the most fit, from 
his act of uttering the summons in the formula: “The holder of the 
stick [he who personates Maitrá Varuna]then utters the invocations 
[to the deities, fcr their presence in the sacrifice]." Even so, in this 
place, since the state of non-release from debt [results from want of a 
son], and because the sixth case [of Cüdras, in tho text] has the sense 
of the fourth [to or for], therefore both the daughter's and the sister's 
son alone, are to be admitted for Cudras, as the means [of relieving the 
father from debt]. So, by the propriety of only these two, the purport: 
of the restriction of the rule is declared : thus, ‘The daughter's son and 
the sister's son alone axe for Cádras." But if the impossibility of it for 
Cüdras [be urged], by reason of tho impropriety of the restriction, [I 
answer]; they are both exhibited by the texts as the objects for Gudras 
alone since it would be absurd to make the restriction apply to the agent, 
[parisankhyá] in respect to Brétmans and the rest. 


11. Therefore the dau ghter's son, no sister’s son even, are the 
most proper for Cüdras In default of them, another 

Conclusion drawn also [may be adopted], if of similar class, as declared 
Bum ue D "n by the same author [para. 9]: “Of Cádras from 
Cüdras. —— amongst those of the Cüdra class.’ This word, class, 
i is not [necessarily ] implied, by its connexion with 
daughter's son and sister's son,’ alone, for there is no [necessary ] mu- 
tual connexion between the states, OE" ‘danghter’ r’s son, sister’s son, and 
common caste: And there is a risk of our [thereby | 
making an absurdity of parallel passages of the same 
author. This is fully explained by my father in his Dvaita Nirnaya, 


and the same is tho rule [chara] ordained by sages. 


CVIT. 


12. And the assertion of their right [to adopt] bemg demonstra- 

s ble in the very same VE as [the argument upon] the 
Assertion to the word Nishádastha pati,! the assertion in the Cáddhi 
Coddhi Viveka, Es Viveka, that ‘there is a want of title foe Cádras to 
a celebrate the acceptanco of a son with a Homa 


authenticated by Vedaka mantras, is hereby refuted. 


13. The Homa however, being accompanied, with mantras, must 
be celebrated by them through the instrumentality 


T ci 1 2 of a Brahman, in conformity to the text of Parágara : 
ee of a farce '* When fasts, vows, burnt saciificos, ablution at a 
wan. tírtha, silent meditation, or prayer, and the like, are 


performed by a Bráhman [on the part of another] 
the benefit of them accrnes to him who caused their performance." 
And the very same is declared, both by Smártha and Harinátha. 


1—|* The lord of those r.sidine among the Nisháda s! who might be of any caste, 
and therefore entitled to adopt; but when read NisbAda athapati, ‘the Lord of the 
Nishadas,’ tha, 18, one o; that caste, he, as being lower than a Cádra, could not adopt, 
in the proper form. J 


L d 
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14. However, what [in seeming contradiction] Parágara himself 
adds: “ The Bráhmana who, for the sake of dakshiná 
performs Homa with sacrificial materials furnished 
by a Cüdra, shall himself become à Cüdra and the 
Cüdra shall become a Brahmana,” means, according to Madana, that 
the whole benefit of the act accrues to the Cudré@, whilst the crime 
fully attaches to the Brahmana. 


Another text of 
Paracara explained. 


15. The right also pertains to women, equally 
as to Cridras, by reason of the text: “ Women and 
Cudras are governed by the same law." 


One law, for 
women and Gudras. 
1 


16. Vasishtha:! “ Man, produced from virile seed and uterine 
blood, proceeds from his father and his mother, as 
. The proper ob- an effect from its ca"se. Therefore his father and 
jects for adoption ; ; 
pointed out. mother have power to give, to sell, or to abandon, 
their son. But let no man give, or accept, an only 
son: for he is [destined] to continue the lino of his ancestors. Let 
not a woman give or accept a son, unless with the assent of her hus- 
band/'2 ‘A person, being about to adopt a son, should tske an un- 
remote kinsman, or the near relation of a kinsman, having convened 
his kindred, and announced his intention to the king, and having 
offered a burnt offering, with recitation of the prayers denominated 
‘vyahriti’ in the middle of his dwelling. But, if a 
doubt arise, let him set apart, ike a Cudra, one 
whose kindred are remoto ; for it, is declared [in the Vedas]: * Many 
are saved by one. When a son has been adopted, if a legitimate son 
be afterwards born, the given son shares a fourth part." e 


CVII. 


17. Therefore, if there must be an order from the,husband, it is 
E for a married woman only, as above shewn ; byt; for 
Deduction in fa: 4 widow, even without it [adoption] may be made 
vour of  wilows ; ri i à d : 
power to adopt, ` With the permission of hor father, or, on failuye of 
him, of the relations [Nyáti] under this precept : 
“ Let a female be taken care of, by her father while a child, by her 
husband when married, and by her sons, in her old age. If none of 
these exist, let her other relations [Nyáti] take care of her.’ .A woman 
is never fit for independence.” This has been declared by Yajna- 
valkya* only with reference to difference of age, and the circumstances 
of a woman, being under the power of her husband. In case of his 
being dead, or [unable] from old age, or other [disqualification], or from 
helplessness, then [she is] indeed under the power of her sons or other 
relatives. ° 


AREE NNMERO ait Sah SD OPERE ONE ehh es ae, cet Tt, 


1—Datt. Mim. 93, Mit. 308-10-11-15 and notes. Digest 3d, 242. Reporta 1st, 190. 
2—DPatt, Chand. 169 takes upithe text here, Reports 2d,, 450. 


3—Reports Ist, 197, 2d, 450'Nyáti is sometimes ‘interpreted ** Caste,” but impro- 
perly. It means Gentile kindredsonly: Sec Mit. 308, note, where our Author's opinion 
is noticed on this ‘point. i i 


4—Digest 2d, 281. Reports 2d, 450. 


gr 
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18. By Kátyáyana also it has been said! “lfa woman, without 

the orders of her father, husband, or son, should 

A similar text perform obsequies, such obsequies are of doubtful 

of Katyayana ex validity.” What is here said of the orders of her 
plained, only — to 3 I 

relate to married father, husband, d&c. relates only to the difference 

women. ' ‘of age. Obsequies here means, rites performed for 

the other world ; wherefore, at whatever age a mar- 

ried woman may [require to] receive the command of her husband, 

that very command is in the case of a widow not required, since the 

command*of any other person, not here mentioned, is nowhere declared 

eas requisite. Therefore the right of adoption, éven 

l without the order of her [late] husband, does pertain 

to a widow. 


19. The unremote kinsman, means, in each case, the sapinda 
nearest [to the adopter]; among whom again, the 
_ Explanation of nearest of all is the brother’s son; for: “If among 
Vasishtha’s text „everal brothers of the whole blood, one of them have 
in favour of the ra : 
brother's son, first a son born, Manu? pronounces them all fathers of a 
male child by means of that son." And the Miták- 
shara3 has the same. And this must be the proper motive of that pre- 
cept ; for it is impossible there can be any other. The remote kinsman, 
means ‘one of another caste? And my father has said that; “A 
married man, who has even had a son born, may become an adopted 
son." This also is reasonable, for it is not in opposition [to other 
maxims |.4 


20. As for this text of the Kahka Purana:5 “QO Lord of the 
earth, a son, having been initiated under the family 

x T o d name of his father, unto the ceremony of tonsure 
adea. . inclusive, does not become the son of another man 
[anyastas] The ceremony of tonsure ard of investi- 

ture being indeed performed, under his own family fame, sons given, 
and the rest may be considered as issue: else they are termed slaves. 
After their fifth year, O king, sons given, and the rest are not sons. 
[But] having taken a boy five years old, the adopter should first per- 
form the sacrifice for male issue." It relates to asagotias only. Unto 
the ceremony of tonsure inclusive ; The particle, ang, here is inceptive, 
used for the sake of entirely including all such cases ; for if it be meant 
as a limit conclusive, it will have the objection of being in opposition to 


= ————— e ————M— — a M 
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] —Peports Ist, 195, 2nd,^451. | 


2—3— Chapter 9th, 182. Mit. 320, Jim. Vá. 200, Digest 3rd, 266. Reports 2d, 86. 
Datt. Mim. 33. Datt. Chand. 161. 


4— Reports 1st 196, 


5—Datt. Mim. 68. Datt. Chand. 175. Mit. 310. and Notes quoting our Author's 
opinion. Digest 3d, 148-9. Reports Ist, 195. «cr $ 


6—.The reading of the Mayúkha is purposely more explicit here than in the other 
works, which read ' tonsure and other rites.’ 
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the ceremonies of tonsure and investiture [specified in the text.] But 
such reliance 1s not to be placed on this last 


CX. Tu : ‘ 
passage, because it is not to be found in two or 
three copies of the Kalika Purana. DS 
* 


21. The son given is of two sorts; first, simple; second, son of 
two fathers, (dvyámushyáyana)! The first, is one 
‘Son given,’ of two bestowed without any special compact ; the last, is 
kinds: "Simple one given under an agreement to this effect, ‘he 
adopted,’ and ‘Son EM : , 
of two fathers? shall belong to us both.”! Here the first will perform 
the funeral ceremony, and the other rites for the 
adopter only, as may thus [be demonstrated]: 1n the desire of accom- 
plishing the acceptance of a son, by the term ‘son’ being in the second 
person, in the phrase, “being about to adopt a son" [para. 16|and 
the like, detailmg the rules for the ceremony, the production of a 
son is declared. And not that the adopter can possibly imagine, * his 
filial relationship is derived from my capacity of begetting. There- 
fore, from the word ‘son,’ after having instanced the whole duties of a 
son, we must admit the production of one, as far as requisite, and not 
previously existing. Hence, in the family of the accejstor,, the condi- 
tion may [in this way] be brought about: From which result the acts 
suitable to the different relations, of son, father, and the rest. Even 
as is declared by Manu:? “A given son must never claim the family 
and estate of his natural father: the funeral oblation follows the 
family and estate, but of him who has given away his son, the obse- 
quies fail.’ 


22. : Follows the family and estate, goes after the family and estate, 
the latter expression corresponding generally with 
the term ''goes along with." The given son, the 
simple adopted ; since, in the case of a Dvyámushyá- 
yana, the [double] obligation of family counex:on and the like, will be 
CXI hereafter declared. The funeral oblation according 

l to Medhatithi, Kalluka Bhatta, and others, means 
the funeral ceremonv, and other Cráddhas.. According to other 
authors again the funeral oblation, means sapinda connexion; and 
obsequies, the funeral and other Criddhas. The correct interpretation 
is this: As by the passage :3 “ He, who has begotton a son, and whose 
hair his [still] black, may maintain a sacred fire,” the difference as to 
his age and condition is exemplified, and again, the difference of 
place, by the passage: He measures out the inner portion, and the 
outer portion of the altar;" even so, in this place, having merely 
exemplified the acts connected with the-obligation of the funeral 
oblation for the natural father and the rest, by the terms, 'farnly, 
‘estate,’ ‘funeral oblation, and ‘obsequics,’ the cessation of them. 
is declared. . 


Explanation of 
Manu's text. 
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1— Mit. 308 note, quoting this passage. 
2.—Chapter 9tb, 142. Mit. 315. Digest. 3d, 147. Datt. Mim. 105. Dztt.-Chand. 191. 
3 —Mit, page 253 note, Reports 2nd, 663. E 
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93. From this also results, the establishment of the cessation of 
ami : zl ith the father’s whole brother, and the rest. There 
family connexion with the fathers whole brother, and the rest. ere- 
fore also, even the son begotten by the simple adopted son, shall perform 
[his father’s] sapiadí karan, párvana obsequies, and the rest, in con- 
junction even with the [original] adopter. Even so, his son also. 


However, what Kátváyana, opening the discussion of the * son 
of two fathers,’ by this text: * Now, when the family 
connexion of sons, either adopted, purchased, or son 
of an appointed daughter, remains unsettled, through 
their. acceptance by another they become sons of two 
fathers," and the like, says: ** If there be no offspring 
of these adopters by their own wives, they [the secondary sons,] take 
the estate, and give the funeral oblations to three ancestors; if there 
be no [offspring], to either [the. giver or receiver], they will give the 


24. 


A text of Katya- 
yana held to refer to 
tho ‘son ef two 
fathers.’ 


CXII. 


them.” 


Has reference to the ‘son of two fathers,’ 


oblation for both. Having separately considered 
both in one Oráddha, they shall call upon both of 
because of his 


premising : * They become sous of two fathers 


29 


The obligations 
and rights of the son 
of two fathers in 
regard to obsequies 
and succession, de- 
fined whether other 
sons exist, or not. 


If either the natural parent, or the adoptive father, have no 


other male issue, the Dvvyamushyayana, or ‘son of 
two fathers,’ shall present the funeral oblation to 
him, and shall take his estate; but not so if there be 
[male issue]. Lf both have legitimate sons, he offers 
an oblation to neither, but takes a quarter of the 
share allotted to a legitimate son of his adoptive 


s father;! from this text of Vasishtha :2 “ Wher a son 
has been adopted, if a legitimate son be afterwards born, the given 
son takes a fourth part: and likewise this of Kátyáyana:3 “Ifa 
legitifirate son be born, the rest are pronounce” shares of a fourth part, 
provided they belong to the same tribe: but if they be ofta different 
class, they are entitled to food and raiment only." The reading in 
the Kalpataru is, +a third part. Those of the same tribe, according 
to Vijiianegvarat are, the son of the wife, the son adopted, and the 
rest. i 


26. But if sons are wanting to both, then he shall perform a sin- 


gle Cráddha to bath also; in the mode declared 
above, by the term ‘fin one Cráddha," &c. More- 
over in the Hemadri is a text of Kishnajini:5 “ As 
many as there may be degrees of forefathers, with 
so many, their own forefathers, let sons given, and the rest associate 


? 


His duties defined 
in default of sons to 
. both. 


aE ——— ee » x 


——————— ee a A a —— AH Á—À — 
sin rene — 


0 l— This passage is quoted in the notes to the Mit&kshará, page 318. 
: 2— Datt. Mim. 153. Datt. Chand. 201. Ante para. 16. 
3--Mit. 316.-Jím, Va. 157. Datt. Mim. 61. Datt. C'.and. 200 and note there. 
- 4— Mit., page 316. Ante Section 4th, para. 4l—et seq. 
2— Datt, Mim. 120, Datt. Chand, 139. 
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the deceased ; in order, their sons with two forefathers, their grand- 
sons with one, should [do] the same. The fourth degree, nt pleasure.! 
This [sapinda relation] extends to three degrees." “ At the regular 
seasons, there is no distinction of degrees: but on the [anniversary ] 
day of death, having invoked tfem singly, let bim perform the Cráddha 
according to the proper rite." Which sense 1s consonant also to the 
text of Kátyáyana. [para. 24.] 


$ 


27. This is the meaning: ‘The son of two fathers, and the rest, 
shall perform the sapindí karan of those dying in 
,E3tailed explana- the families of both the real and adoptive father, 
PEE ene ke together with those of the same degree, [that is} in 
CXIII. company with the father [of the decer sed], and tho 
rest. But thc sons of those adopted, and the rest, 
shall perform their sapindi karan together with that of both the natural, 
and adoptive [father] Their gr: andsons also shall associate their real 
father with their adoptive orandfat her, and their real great-grand- 
father? The fourth degree, their great- grandson, Jens dese: 
that is, they shall invoke the adopter, or not, [as they please]; but the 
real father, they shall even summon. At the regular seasotis ; that is, 
at the days of new moon, [amávásyá] and other seasons, the Cráddha 
according to the degrees of [forefathers] of the real and adoptive 
fathers, is to be celebrated. But on the anniversary of death, having 
invoked the single person alone, let them celebrate the Kkoddishta 
craddha for him. 


28. Some however say: ‘ Since the right of simple adoption T 

not [mentioned], it does not exist; and there is no 

Opponents argu- agreement to the effect: * He belongs to us both,’ 

WR HM because no rite for it exists. One taxen without this 

ed." agree nent, therefore, is even a son of two fat uers. 

And even by him, ei ‘ther a doable Craddha, or a sin- 

gle one, may be celebrated, by invaling [singly or together] both his 

real and adoptive father, m the Anuivisyd and other [C raddhas.] But, 

the sapindí karan, Pirvana, and other Cráddlas, must be performed 

for the adopted son, in company with hoth his re al and adoptive father, 
by his son. fven so, by his son, and the rest.’ 


29. This must be considered. Because, though the phrase ‘sim- 

. ple adopted’ is certainly KONTEO mentioned, still, 

C ae and re- however, this [meaning] satisfactorily results, even 
from the declaration of the entire cessation of the 

connexion with the real father and the rest, by the above recorded text 
of Manu [para. 21] which prohibition does rot apply m a Dvyamusha- 
^"  yana adoption. Farther: A marriage in the family 


CXIV. 
of the procreator [Vijt] within seven degrees, which 


1—-Chhunda instead of Chhedu 5 excluded’ which is the reading of the Datt. Mim. 
and Chand. 
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is altogether illegal &ccording to the text of Gautama:! With the 
kinsmen on the side of the father, viz. of the procreator, [Víjí] beyond 
the seventh degree ; and with those on the mother's side, beyond the 
fifth, &c.,” would be unmeaning in a Dvy&musháyana adoption, be- 
cause the sapinda affinity [to the procreator] still exists therein [beyond 
that] Therefore, the term, ‘simple adopted,’ must necessarily be 
expressed, to make the same agree with that of the text, because of 
the declaration of the prohibition of the sapinda’ connexion. 


90. Moreover, in the Pravarádhyáya [it is said]:2 “They who 

: become sons of two fathers, [dvyámusháyana] whe- 

A text of the ther adopted, purchased, or the rest, cannot take in 

Pravardhyya ad: marriage any one of either Gotra, after the example 

the argument. of Caunga and Caishira.^ ? In which also, the term 

| either Gotra, is spoken of the Dvyámusháyana. And 

the prohibition of connexion in the real family [Gotra] is declared by 

the text of Manu ; which is the difference [between the two]. By the 

distinction also, between adopted son, ‘simple,’ and, ‘son of two 

fathers’ [the term, simple] is proper to be included ; whence even the 
propriety of thé term * simple adopted son’ is established. 


31. Even so Bhatta Somecvara,? satisfactorily reconciles the one 
doctrine, under the text of Manu [para. 21]: ** That 
And supported by there was a cessation of the sapinda connexion 
a quotation from the bet Aud jt 
M imámnsá. etween Arjuna [as] the son of Kunti, born after she 
was given in adoption by [her father] Sura to 
Kuntibhoja, and Subhadrá, [as] the daughter of Vasudeva, who was 
the son of Sura,” with the opposite opinion, “ that Arjuna could not 
marry the said Subhadrá," as might seem to result from that text of 
Gautama [para, 29}, applying solely to the prohibition of [a wife] 
come .pf the fathers kindred,” by adducing the affirmation of the 
commentaries in favour of the utter exclusion of the family connexion 
[after the adoption. }4 . "es 


1—Datt. Mim. 107. | 2—Datt. Mim. page 126 and note. Datt. Chan. 182. 
3—In the Mimárbsá. 


4—This wili be more intelligible from the ý 
following genealogy. Arjuna’s real father was q 
Indra, though he took the'name of Pándava IUE 
from his mother's husband Panda, and his mary. itas s. 
rying Subhadra, espoused his maternal uncle's , | 
d^ughter [which is reprobated in general: sce M 
“hap. Ist, Sec. Ist, para. 13] : but as the mother | | 
had been previously given away in adoption, CLE i 
their relationship, as cousins by the mother’s 


side, had ceased. | edt DUM 
| ` ugbier 
ARPE A EEN 1 = 
| i m [ 
. Subhadra Arjuna ' 


| Daughter | Son 


^o — — 
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32. As for what some author says: ‘ That the sapinda connexion 
of Kunti with the family of Sura, is declared by 
CXV. Somecvara, under the text of Gautama, to continue 
An authors through seven degrees,’ the reason is, that he has 
opiuion refuted. not read the book. Therefare, the text of Gautama, 
after having previously declarad the cessation of 
sapinda relationship, refers to the prohibition [of marriage] in the family 
of the natural father, “and not as considering the subject of sapinda 
relationship. In this way, the correctness of the terms, son ‘ ‘simple 
adopted,’ and ‘ son of two fathers,’ being established, the possibility of 
an agreement to the effect: ** He shall belong to us both," [para. 21] 
is likewise established ; for the object is manifest, by the accepter 
knowing him to be ‘ son of two fathers? And again, the sapinda rela- 
tionship of the simple adopted son, extends; in his adoptive father’s 
family, to seven degrees on the father's:side, and to five degrees on the 
mother’s side. 


33. As for these texts of Vriddha Gautama :! * The sons given, 
purchased, and the rest, who are adopted from those 
The authority of of his own general family, by the observance of form, 
ee ius denied, enter the lineage [gotrata, of the adopter] But the 
pply to the sim- : pv LI i 
ple adopted son. relation of sapinda is not included,” as well as of 
Brhat Manu :2 “Sons given, purchased, and the 
rest, retain relation of sapinda to the natural father, as extending to 
the fifth and the seventh, degrees : like this, their general family, which 
is also that of their adopter,” and moreover of Narada :3 “ For the sake 
of religious merit, [being adoptet] like the real son, under the family 
name of ach respectively [tat tat gotrena] sons [who ti reared: for 
such, ‘merely participation in a share, and [the oblation of] the funeral 
cake, is declared” they are, all three, not of good authority ; [at least, 
if their authority be good, they are to be used only for the sake of 
determining the want of sapinda relationship of] the Dvyamushyáyana 
as far as seven generations, in the family of the adopter ; for, in the 
case of a simple adopted son, his sapinda T as far as seven 
generations in the far'ily of the adopter [Pálaka4 is eclared [to com- 
XVI mence], by the before quoted text of Gautama, 
(»ara. 29] and because his sapinda relationship at the 
same time, in the family of his real father, is declared to cease by the 


text of Manu [pàra. 21]. 


34. As for the following matter, written by certam respectable 
authors in discussing the subject of sapinda relation- 

Ds pisi d ship: “ Yet if [an adopted son's] investiture and 
Slared#obeunfound. Other initiatory rites, have been celebrated itt the 
ed. general family [gotra] of his real father, his sapinda 
relationship to his real father’s family [kula] is 


Fd 


unc ductus MEL MT cd ; 
e 1—Datt. Mim. 108-26, hoticing our Author's: objection. Datt. Chand.^191. 
2— att. Mim. 27 and note g. v. 10, i 


3—Datt. Mim, 199 note, where our Author is again noticed and the text attributed 
to Devala. i 
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retained, both to the father, and to the mother; to the fifth degree 
[from the mother,] and to the seventh [from the father]: but to three 
degrees in the family of the adopter, by reason that there is a want of 
the state of begetting, and of investiture, to the author of the second- 
ary paternal relation, the adopter. However, if the adopted son be [so] 
initiated in the general family of the adopter, his [sapinda relationship] 
with the adopter and the rest [of his family, will continue] even to 
seven generations, and to five [as above :?] its feundation is not known. 

99. Again: If the paternal relation exists not, by reason of the 
absence of the acts of begetting, of investiture,. and 
the liko, in what manner arises the adopted son's 
sapinda relationship to cither [even,] as far as three degrees or his per- 
formance of Graddha and. other ceremonies for the adopter and the rest 
of his family ? Neither can it be said, ‘ the paternal relation and sapinda 
relation are [necessarily] connected,’ because by this, on the absence 
of the first, the want of the sapinda relationship would ensue. he 
result of it is this: Sapinda relationship even [of the adopted son], 
with the adopter and the rest of his family, has been already pronounced 
from the text 6f Gautama and others [para. 29:] ** With the kinsmen 
on the side of the procreator beyond the seventh degree." And this 
is conclusive. 


Conclusion drawn. 


36. 1 Now this is the rite for gift and acceptance of a son. In 
this matter, the power of giving [in adoption], where 


Summary in con- : 
ary tm Con- there are more sons than one, allows even of any one 


clusion , h 
of them, not being the eldest ; aud that of acceptance, 
CXVII attaches to one who has not had a son born, or 


ryt : : h 
whose sons are dead. The right of married Women 
[to adopt, is gend] with the orders of the husband; in default, of him, 
of these [own] fathers, and the rest. Of Gudvas [adopting] the dangh- 
ter's son, or the sister's son, are to be taken, and no other. By the 
other [superior classes] however, the nearest sapinda relation ; in 
default of them, the remote [kindred], but not one of another caste. 


0 
97. Then the giver, on the day [fixed] for the acceptance, havin 
duly called to mind the [proper] time, and the other 
[considerations], and having thus vowed: ‘I am 
about to make a gift of my son for the cessation,? between myself and 
the rest [of my family], and this son, ‘of the several duties arising from 
the reciprocal connexion, at present existing between [us, as] father, 
“son, and the like,’ shall perform the Ganega puja, svasti vachan,3 
mátreká puja, Vriddhi Craddha, and the other rites. 
t 


The gift inceptive. 


a a ——— je a — a 


t 
1—The remainder of this section, though not found in any Gujarat copies, was in- 
troduced from one obtained at Puna. It appears to be an extract from some other work, 
d, a summary of the doctrine of the Mayókha, by some more modern authors. ' 


t o5 EE. ‘ : epe : . DUE . 
2—In the original, it is * continuation” pravritti, for nivritti, which the sens ret 
quiring, was adopted. T 
3—A religions rite preparatory to any important observance [Wilson] where the 
mode of it js described. 
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38. The accepter too, having fasted on the day preceding that for 
, the acceptance, and on the next day having sum- 
5 o aa moned his kinsmen, and made known his taking a 
son to the king ; havin g called to mind the time, and 
other [considerations], and having thus vowed: ‘I am about to take 
(this person) as a son, to the cessation of the mwtual:connexion of 
father, son, or the like, at present subsisting between him, and his pro- 
creator and the rest (of that family,) and for the accession between him 
and me, and' the rest (of my family), of the duties mutually árising 
from the respective connexion of father, son, and the like (by {his adop- 
tion), and having performed, the Gauega puja, Svasti váchan, Matreká 
puja, Vriddhi Craddha, Acharya varan, and the various reverences to 
be made, after a special vow to the Achar ya, with the ear-rings, ring, 
suit of clothes, turban, madhuparka and the rest, let him give a feast 
to three Brahmans, and to his kindred. 


39. And the Achárya, having thus vowed: ‘I am about to do 


"vU l my proper duties,’ and having performed the marking 
Officiating priest’s 


due. out of the altar, and ihe other bei. as far as the 
CXVII consecration of the firé, inclusive, shall cesebrate the 


rites enjoined in the words of the Vedas! and the 
rest, as far as the straining of the clarified butter inclusive. 


40. Then let the accepter, having gone near the giver, thus beg, 
‘Give me this son ;72 ‘and the giver, "with relation of 
the five prayerg [tho initial words of the first of which 
are] Ye yajfiena, having called to mind the time, and the rest, having 
repeated i motives as above detailed, shall declare, a give you this 
sou, adorned with ornaments, according to my ability." This is the 
gift of his son, commencing with the words of the Vedas.3 


(Gift. completed. 


EL 

EI Then the accepter, having accepted him with the prayer de- 

ms rm Vasya tva, and the others, and having repeated the 

T -"- Káma stuti in the form enjoined py bis own cákhá, 

having inaudibly repeated thé mystical invocation 

angád angat, &c., having kissed the forehead of the child, let him carry 

him within his own louse, adorned with clothes and so forth, accom- 
panied with rejoicings. 


42. Next, the A'chárya, having performed the setting up of the 
clarified butter, and the rest, as far as the portioning, 

Priests’ duties, of it, inclusive, having performed a burnt-offermg 
dE and con- even with the clarified butter, with the Vyáhrij in- 
cantation, both backwar dseaud in due or der, having 

drossed the oblations, let him offer a bumt offering. He then com- 


? - 
denne Nucl a mDLev C eMe cer "END eee S 
4 i M 


+ Ld LI 1 ` 
e ,1—From 'anvadhàne chakshu,’ line lst, to ‘kratam,’ linc 3d 


j | ; 
2—Datt. Mim. 97. For this and the following passages,» turn to para. 8, and the 
references there, | 


3—From * Ye yajnena,’ line 5, to * Gati? 
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mences the principal burnt-offering of dressed oblations, for accept- 
cx ance of a son, with the words of the Veda.! Having 

' commenced with the words, “ Tubhyam agne,” &c. 
let him conclude with those commencing “ Prágvadattah." Thus ends 
the rite of adoption. i 


! 


SECTION VL? 
i Ati A 
Partition of debts, and of concealed effects. 


1. This settled, I return [to my subject]? Kéátyáyana states a 
^ distinction in partition of debts:3 “ The debt of 
The debts, to be the father, óne incurred by a parcener himself on 
"isis s ‘three account of the debts of the father, and one specially 
. kinds : his own ; debts so incurred, must be examined on a 
partition with the kinsmen.” On account of the debts 
of the father, ancurred for the sake of discharging the father’s debts. 
Specially his own, [contradicted by other] than himself, for the mainte- 
nance of his family. The same author says :* ** A debt contracted by a 
brother, a paternal uncle, or a mother, for the [support of the] family, 
must be fully discharged by the coheirs, when partition is made." 


2. The same author also says, in case the debt be less than the 
roperty :5 “ But. having given the debt [to the 
BD ue pai Sedibus] and what was bestowed through E n 
to be first paid, and let them divide the balance." Bestowed, promised, 
the residue to be di-  Nárada:6  ** What remains, after discharging the 
yedi $ father’s donation, and after payment of his debts, 
may be divided by the brethren, so that their father continue not a 
debtor.” The father's donation, what had been promised br» the father. 
P t out of The same author says :7 “ What has been given for 
ayment out o d Sor 
the paternal estate religious purposes, and through affection, and the 
restricted to parti- debt which has been added by himself, that [and] 
cular obligations. the visible [estate], let them divide; [any other 
CAS m debt] is not to be given, out of the paternal estate.” 
The meaning is this: * What has been given for religious purposes, as 
well as through affection ; [that is] what it has beer added by the father 
himself, [that is] what has been made by himself; such debts [and the 
„visible estate] they shall divide. Payment [dana] is not [allowable], 
out of the paternal estate,.of debts other than these.' 


1—In the last line of the page. 
2— From section 4th, para. 40th. 3— Digest 3d, 390. 4— Digest 3d, 389. 
= 5—Digest 3d, 288, where a different turn is given to the text. 


6—Digest 3rd, 73, Jim. Va. 2}; where the same difference is observable betwee. 
these two translations, as in that of the foregoing text aud our Author, whose version is 
altogether different from both. 


7— Digest 3d, 391. 
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9. The same author also says, in suspicion of effects undiscover- 
RE ed:! “A house, arable land, or quadrupeds, diş- 
Wicca un covered.[after partition, as the property of the 
covered after parti. deceased], must be [equally] divided ; if it be justly 
tion ; with the mode  guspected that effects are cancealed, a discovery by 
o for their orden] jg prescribed by law." “Thus Manu declared, 
that houschold utensils, beasts of burthen, and milch 
cattle, ornaments, ana workmen, must be divided, when discovered 
[among the heirs] : if effects are [suspected to be] hidden, a discovery 
must be obtained by the Kosha mode of ordeal."? Workmen: slaves, 
and the hke. Here even, the Kosha ordeal itself has been fixed in 
such matters, in the chapter on ordeals, by this very authority: “ In 
sustaining the truth of doubts in partition among heirs, at all times, 
[and] in settling a multitude of proofs l'kriy&], let them even undergo 
the Kosha ordeal.” 


c 


SECTION VII. 


& ^ 
On property not liable to division, (Avibhajgam.) 


a 


1. Manu says:3 ‘ Wealth, however, acquired by learning, 
CET belongs exclusively to any one of them who acquired 
RE icum ed it; so does any thing given by a friend, received [at 
tion. or] on account of marriage, or presented as a mark 
CXXL of respect to à guest." Vyasa :4 “ Wealth gained by 
science, or earned by valour, or received from atfec- 
tionate kindred, belongs, at the time of partition, to him [who acquired 
it], and shal not be claimed by the co-beirs.” Received from affectionate 
kindred ; [Sau dáyakam ; this term} wll be hercafter explained. . 


2. This [wealth] must be understood to be acquired, without loss 

to the father’s estate. Thus also Yajnavalkya :6 

If gained without, «€ Whatever else is acquired by the co-parcencr him- 
assistance from the ; à l . ap d ; 

comina iok self, without detriment to the father’s estate, as, a 

present from . friend, or a gift at nuptials, does not 

appertain to the co-heirs ; nor shall he who recovers hereditary property. 

which had been taken away, give it up to the parceners : nor what has 

been gained by science.” 


Be a a ee lace at Sec ae i a nS Seka ee ———— ——  — E SA I a ee 


l—Digest 3d, 395, where the text is attributed to Kátyáyana ; at page 90 of that 
vol. the last stanza is read differently, and attributed to Dthaspati. 


2-—See Chap. 3d, 3—Chap. 9th, 206. Jim Vá. 110-116. Dig^st 3d, 332. 
Reports lst, 64, 2d, 57. 4-—-Jim. Va. 110-17, Digest 3d, 333. 


D—At para. 13 ; and in section 10th, para. 8th. 
6.—Mit. 268. Jim. Va. 109-117. Digest 3d, 348. Reports Ist, 64-244. 
9 
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3. But Cankhs declares a special rule, relating to the recovery of 
TS land, derived from ancestors but long lost :! “ Land 
mi ua AEN [inher ited] 1n regular succession, but which had 
acd: been formerly lost, and which a single [heir] shall 
recover solely by his own labour, the rest may divide, 

according to their due allotment ; having first given him a fourth part.” 
That is, ‘ having given to the recoverer a fuurth part, of the recovered, 


property, they shall divide the balance equally, with the recoverer.’ 


4. Manu says:? “ What a brother has acquired by his labour 
without: using the patrimony, he need not give up to 
the co-heirs ; nor what has been gained by science.’ 
Vyasa 33‘ What a man gains by his own ability, 
without relying on the patrimony, he, shal! not give up to the co-heirs, 
nor what he acquired by learning.” Acquisition by learning is explained 
by Kátyáyanu: “ Wealth gained through science, which was acquired 
from a stranger, while receiving a foreigu maintenance, is termed 
acquisition through learning.” 


Other text ad- 
duced. 


5. The seme author elucidates this term :5 ** What is gained by 
the solution [of a difficulty], after a prize has been 
Toe e offered, must be considered as acquired through 
ed. US scleuce, and is not included in partition [among 
CX XII. co-heirs."] What has been obtained from a pupil, or 
by officiating as a priest, or for [answering] a ques- 
tion, or for determining a doubtful poiut, or through display of know- 
ledge, or by [success in] disputation, or for superior [skill in] reading, 
the sages have declared to be the gains of science, and not subject to 
distribution.” “ The law is the same in regard also to artizans fceilpí], 
and to increase of price :"6 “ A prize which has been offered for the 
display of superior learning, and a gift received from a votary for 
whom*a sacrifice was formerly perfor med ; or à present from a pupil 
formerly instructed, sages have declared to ‘be the: acquisitio. of science : 
what is otherwise acquired, is [the] joint property [of tho co-heirs ]." 
Even what is won by surpassing another in learning, after a stake has 
been deposited, Drhaspati pronounces the acquisition of science, and 
impartible. What is obtained by tho boast of larning, what is received 
from a pupil, or for the performance of a sacrifice, Phrgu calls the 
acquisition of science." 


6. Solution, according to the Mhdana Ratna, means, the reading 
of [passages of the Vedas | having the order [of con- 
struction, krama], and the sentences [jata], and the 
like,? duly linked together. Some, again, say it is the interpretation, 


And defined. 


a — QA en rere ne ROE RN A e PN NAN o D: Pi e a 


& 1—Mit. 268 Jim. Va. 135. Digest 3d, 365. 
2— Chap. 9th, 208. Mit. 271. Jim. Va. 109-117. Digest 3d, 339. Of the two readings 
of thi. text, our author adopts that of the Mitákshará. 
ó—Jir.. Va. 109, Digest 2d, 311. 4—Mit. 271. Digest 3d, 332. 
5—Jim. Va. 127. Digest 3d, 333. 
6—Digest 3d, 334. The quotation in Jim. Va. breaks off after this. 
7—Sce Asiatic Researches 8th, 390. 
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ina public assembly, of concealed [meanings] required to be made 
known. ‘The construction is, ‘solved after a prize [has been offered].’ 
Display, public exhibition. Superi vor reading, pre-eminent reading. In 
regard. also to artizans, meaning, that this law, respecting science, is to 
be applied also among artizan§. Increase of price caused by ‘great 
satisfaction [with the work]. Performance of a saqrifice is merely an 
example. 


7. Here also, in all these cases, indivisibility applies, only when 
| no detriment has fallen on the paternal estate, in ac- 
All such liable to ; : 
Warbion 40 “made quiring , as well superior knowledge, as wtalth ; for, 
with assistance fron in case of detriment [to the estate, the acquisition] 
the common stock. jg even divisible. Even so, Kátyáyana says: “ Yet 
Uo Brhaspati has qrdained, that wealth shall be partible, 
if it was gained by learned brothers who were instructed in the family 
by their father, or paternal grandfather, [or uncles]; and it is the same, 
if the wealth were acquired by valour, [with assistance from tho 
family estate.” ] : 


8. Also in case of loss to the paternal estate even, the acquirer 
gets a double share, from this text of Vasishtha :2 
‘‘He amongst them, who has made an acquisition, 
may take a “double portion of it.” 


The acquirer get- 
ting a double share. 


9. Narada states a distinction in some cases, in acquisition of 
wealth through learning :3 ‘‘ He who maintains the 

An exception with family of a brother studying science, shall take, 
by tearing. 7" even though not told, [agruta] a share of the wealth 
2 gained by: science. The word acruta means unlearn- 

ed, nae to the Madana Ratna.t But the proper sense is, not 


promised, thus: ‘I will give a share.’ 
$ 


10. Ghutama? declares a distinction also, with regard to wealth 


is acquired without detriment to the father's estate: 
Distinction in “ His own acquired wealth, a learaedeman may, if he 
de ud Nod please, give up to unlearned co-heirs.” He who is 


versed in knowledge, is a learned man. The meaning 
is, that, with his own pleasure, he may give it to his 
unlearned brethren. Kétydyana:6 “ No part of the wealth, which is 
gained by science, need be given, by a learned man, to his unlearned 
co-heirs ; ` but such property must be yielded by him, to those who are 


the paternal estate. 
. 


equal, or ROO in ws NR ons learned man need not "Blue T 
ae 3s 340. 2—-Jim. Va. 39. 1. Digegt 3d, 109-356. 
d 3— Mit. 270. Jim. Va. 111. Digest 3, 361. 


4—The commentators are here differing aboug the sense to beg given to Cruti, whether 
it is to mean the Vedas, [and themce the knowledge of them] or hearing, [and țhence 


telling, promise, which last our duthor prefers. ] " 
e5—Jim. Va. 112. Digest 3d, 349, but our authof adopts a difforegt reading. 
* 6—Jim. Ss. 112. Digest 3d, 342. e ° 


7—The following text is one of Narada, Jim. Va. 112. Digest 3d, 342. + 
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share of his own acquired wealth, without his assent to an unlearned 
co-heir: provided it were not gained by him, using the paternal estate." 
According to Madana, this prohibition applies, only where there exists 
other property for those brothers who are present: but on failure of 
other property, [a share. of it] even must be given to them. 


11. Brhaspati declares that to be impartible, which has been 
E A given by the father or other [person]: ‘ That which 
father o 2M. may have been given, dr by the paternal grand- 
ble, as well as ac. father, or the father, as: ed as by the mother, is 
quisition by'valour. mot jo be taken back; any’? en oa "han that acquired 
CXXIV. by valour, or the wealth' * E? wife” Narada: 
i Excepting what is gained by cun the wealth of 
a wife, and what is acquired by science, which are three sorts of pro- 
perty exempt from partition; end any favour conferred by a father." 
Kátyáyana:2 “ That which is taken under a standard, is declared not 
to be subject to distribution. And also, what is seized [by a soldier] 
in war, after routing the forces of the enemy, and after risking his life 
for his lord, 1s named spoil taken under a standard." The same author 
says :3 WLen [a soldier] performs a gallant action, despising danger; 
and favour is shewn to him by his lord, pleased with that action ; what- 
ever property is then received by him, shall be considered as gained 
by valour.” 


son 


12. Here Vyasa states a distinction :4 “The 
Acquisitions by brethren participate in that wealth, which one of them 
valour ‘partible, if j lour or the lik TA : E 
x PDT he com: gains by valour or the hke, using any common proper 
mon stock. ty, either a vehicle [or wea pon] or the like; to him, two 
shares should be given: but therest should sharé aliko. 
13. Vyasa defines the gifts of affectionate kindred, [saudáyakam |» 
Bod “That which is received, by a maed woman or by 
pee affectionate & maiden, in the house of her husband or of her 
father, from her husband or from her parents, is 
Wealth received termed the gift of affectionate kindred." Kátyá- 
with a maiden de- 6 « 
fined. yana:9 ''Whatis received with a damsel equal.in 
CXXV. class, at the time of accepting her [in marriage], let 
a man consider as wealth received with the maiden ; 
ib 18 deemed pure, and promotes increase [of prosperity]: But let him 
know that to be received on account of marriage, which 1s accepted by 
him with his bride: all such wealth is considered as vindicating the 
»olemn rite." 


re ái RE € A P aer ee i iiu c ae RR Vm nar ar a n tt en a rn m m a ae an t m n i amm a ety em n 


1— Mit. 253. Jim. Vá. 110-117. Digest. 3d, 343. 


2—3—Jim, Vá. 131. In the Digest 3d, 367, MUR texts are attributed to Manu, but 
not fonnd m his Institutes. 


4.—Jim, Va, 111. ee 3d, 71. 


5—The texts afterwards, in sect. 10th, para. 8th, attributed to Katyayana, and 
read differently “ with a inaiden. d 


6—In the Digest 3d, 363, this text is attributed to Manu, but is not found. 
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14. What is acquired in this, or a similar manner: “The Arsha 
Partition of wealth Tite. again [consists m giving his daughter] after 
received, with a having received a pair of kine,”! is denominated, 
maiden governed by wealth vecewed, with the maiden. Here even, like 
"es rules as acquisl- wealth acquired by learning, such acquisition also is 
ions by learning. . ; yo ; ; : 
impartible, if if be acquired without detriment to the 
father’s estate: But, if gained by any other means, except learning or 
the other [specified modes], it is even hable to partition. And so 
Manu:? “ And if all of them, being unlearned, acquire property 
[before partition] by their own Jabour, there shall be an equal division 
of that property [without regard to the first bora]; for it was not the 
wealth of their father: this rule is clearly settled." Labour, employ- 
ment in agriculture, &c. Not of their father, is to be taken, as without 
assistance from the father's wealth. 


15. Other things exempt from partition, have been enumerated 

by Manu :3 “ Clothes, vehicles, ornaments ; prepared 

Pn p Me food, water: women; sacrifices and pious acts ; as 

jon well as the common way, are declared not lable to 

distribution." Vehicles, conveyances. ‘he clothes, 

conveyances, and ornaments, belong respectively to the possessor, if 

they are of equal value. If the value of one article be more or less 
than that of another, then let them be divided. 


16. But the clothes, &c., and other [things] worn by the father, 
must be given to the person whoepartakes of food at his obsequies ; as 
directed by Brhaspati:+ ‘The clothes and ornaments, the bed, and 
similay furniture, appertaining to the father, as well as his vehicle and 
the like, should be given, after perfummg them with fragrant drugs 
and wreaths of flowers, to the persons who partakes ‘of the funeral 
repast." ] f 

e 
17. Ifthe goats, &c. be unequalgn number, a distinct mode of dis- 
posal is ordained by Mann:5 ‘Let them never 
Special rule for divide a single goat or sheeps or a single beast with 
certain animals. : j 
CXXVI. yncloven hoafs: a single goat or sheep belongs to 
: the first born." i 


18. Both the prepared food and water, are to be enjoyed [by all] 

l according to their occasions. Women, female slaves. 

P Explanation ofthe Jf they be of an odd number, they are to be caused" 

ormer text conti- ; / : * 

acca to work [for all] according to their occasions. But 
if of an even number, they are to be distributejl. 


NENNEN Ne A HM SÉ b 


1—Mitacharadhyaya leaf 8. page 1st. See Manu, chap. 3d, v. 29. Digest 3d, 604. 

: 2— Chap. 9th, v. 205. Digest 2d, 584. Reports 2d, 57e 

3—Chap. 9th, 219. Mit. 272. Jim. Vá. 132, Digest 3d, 373. ^ * 4—Mit, 272. 
5—Chap. 9tb, 119, Mit, 273. Digest 2d, 581. 
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19. However, if they were set apart by the father, they are not 
to be distributed, even if of an equal number, by 
reason of this text of Gautama:! No partition is 

« allowed, in the case of women connected [with the 

father or with one of the co-heirsj." 


The father's wo- 
men reserved. 


20. According to the Kalpataru: ‘By the term sacrifices and 
pious acts, [Yoga- kshema] Loly councillors, family 
Explanation ofthe priests, and the “like, are denoted? But Laugakshi 
terms of the text Sh aye aes 
connai Buys: The learned have named a conservatory 
act,kshema; and a sacrificial one, yoga: bott are 
pronounced indivisible : aud so are the bed and the chair." In this 
place, a conservatory act, means [construction of] tanks, gardens, and 
the like: a sacrificial one, a grand sacrifice, a feast to Brahmans, and 
the like. The meaning 1s this: Whatever ‘property is, with consent of 
all whilst in a state of unity, set apart for this purpose, aud kept by 
one individual, with that very property that act of religion shall bo exe- 
‘cuted, by that same individual, and by no other: Neither shall all jom 
for the purpose. The common way, the way to the house or the like, 
also land for a cattle pasture, and the like. 


21. As for this text of Cankha and Likhita:3 No division of a 
dwelling takes place ; nor of water-pots, ornaments, 
A text of Cankha and things not of general use :" and this of Vyása : 4 
and Likhita and of b ai f : fic field dune d ir d, 
Vyása, explained. place of sacrifice, a field, a vehicle, dressed foo 
water, and women, are not divisible among kinsmen, 
though [transmitted] for a thousand generations," whereby they declare 
the impartible nature, both of a dwelling and a field, they have refer- 
ence to a religious foundation, and land for cattle pasture, and the 
like ; [or else] : ‘o the prohibition of the partition, by the Kshatriya or 
CXXVII other [son of a Bráhman by women of the other 
E i tribes,] of these two things, obtained [bz the Bráh- 
manj] by acceptance of donation; because it has been already noticed 
as forbidden.® Or [thirdly], it may refer to a partition of even these 
two things, when of little price, at a valuation, &nd not by actual divi- 
sion of them. 


22. Brhaspati declares a distinction, in regard to clothes and 
other matters :6 ‘ They by whom it is affirmed, that 

Rules for appro- clothes and the liké are indivisible, have not proved 
dunes" ol that the collected wealth of opulent men, their vehi- 
partible nature. cles and ornaments, shall not be divided ; property 
held in common [would be]unemployed, for it cannot 

be given to one [in txclusion of another] : therefore it must be d'vided 


1*-Mit. 274. Jim. Va. 132-3, notes. 
2—Mit. 374, Jim. Va. 132-3, notes. 
3—Jím. Vá. 133. Digest 3d, 372. 4.Jim. Ví. 133. Digest 3d, 375. 


5— Ante section 4th, para, 28. 6—Digest 3d, 378-9. 
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by [some mode deduced from] reasoning; else it would be useless. By 
the sale of clothes, and ornaments ; on the recovery of a written debt; 

by compensating the dressed food with [an equal allotment of] undress- 
ed grain ; an [equitable] partition is made.’  ** Water drawn from a 
[single] well or pool, shall be t&ken by turns: Let a [single] female 
slave be successively employed by co-heirs in theirerespective houses, 
according to their several shares ; if numerous, the slave shall be dis- 
tributed in equal allotments : such is the law in respect of female ser- 

vants. A bridge and a field shall be shared [by co-heirs] in due pr opor- 
tion : and the pasture ground for cattle shall be used by the go-heirs in 


proportion to their allotments.” On the recovery, meaning, by levying 
it from the debtor. 


23. Kátyáyana:! “ Wealth which has been fixedly assigned for 

— € the purpose of religipn, and entered in a deed ; ‘and 

Uter articles ola  Tikewise water; slaves also, and such fixed property 
like nature noticed. 

[or a corody, nibandha] as has gone in order of 

descent; clothes that have been worn, and ornaments, do not resemble 

[divisiblo effects]. According to the time they have been enjoyed, 


even so let them be made use of [in turfs] by the brothtrs”2 Wealth, 

means such as has been set apart as the share [to be expended for] 
Pere rclivioun, and so entered in a deed.  Wuetfer, con- 
CXXVIII. Dd c. g 


tained in wells or the hke. Fixed property, a means 
of livelihood [vritti.] Do not resemble, [that is, are] unfit for partition. 


24. The division of property, concealed by deceit from the other 

brethren, is tltus explained by Yajnavalkya :2'** Bf- 

Division ‘of com- fects, which have been withheld by one co-beir from 

dendo ed another, and which aro discovered after the separa- 

or withheld. tion, Jet them again divide in equal ghares: this is 

a settled rule." — Jrffeets, withheld, whether bi the 

eldést, younger, or other brother, among the *co- heirs s; for thus says 

Manu ;3 Am eldest brother, who from avarice shall defraud his 

younger brothers, shall forfeit the honours of his rimogeuiture, be 
deprived of his [additional] share, and bo chastised by the king." 


25. In this place, also, the term eldest brother, is uged merely to 
denote the heirs gencrally, by the argument exempli- 

fied in the loaf ane staff ;4 and the meaning is: ‘If 

blaine attaches even to the eldest, how much more 
to the younger ones?’ Even so Gautama:> “ Him indeed, who, 
deprives an heir of his right share, he docs certainly destroy ; ; Or, T 
he destroy not him, he destr oys his son, or else his grandson,” Who- 
ever debars, or exclades from participation, an Bo or person entitled 


By any of the co-, 
heirs whonisoever. 


aem Wicd eerste GEE ee I CE UE DM UN a distin a id 


1—Digest 3d, 375. The’translation is altered to suit the gloss. 
— Cole. Met. 293. Jim. Và. 230, Digest 3d, 397. 
3—Chap. 3th, 213. Mit. 2204, Tugest 2d, 564. 4— Mit. note to page e 294. 


5—Mit. 294, [from which thig appears to be a passage of the Vedas :] „The sub- 
sequent gloss is all, except a few worda, a transcript from the Mitákshará. . 


mea € À— 


E 


‘taining a disputed 


. of religious duties in 
`a family explained. even, we may understand from the text, that ies 
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to a share; he, being thus debarred of his share, destroys that person, 
who so debars him of his right ; or if he do not destroy him, he des- 
troys his son, or his grandson. 


è 
26. Narada: “That wealth, which has been acquired by a man 
. after separation, belongs to himself alone: what has 
A fresh partition “)oon recovered, after being seized or lost, and the 
of it ordained, em D H 
"XXIX. before mentioned, [property] may be afterwards 
[divided]." Before mentioned, as [property] con- 
cealed by any one, among the co- -heirs. May be afterwards, —divided ; 
is wanting [to complete the seuse] Manu:! * When any common 
property whatever, is brought to light after partition has been effected, 
that is not considered a ped partition: it must even he made over 
again.” 


27. Yájfüavalkya? states the modes of decision in case of denial 
of partition made by any one: “ When partition 18 
Means for ascer- denied, the fact of it may be ascertamed by the evi- 
dence of kinsmen, relatives, and witnesses ; and by 
« written preot, or by house or field separately pos- 
sessed.” From the term, separately possessed, we must understand it 
of house or land separately given [to each,] from the connexion be- 
tween the adjectivo, and the thing denoted by it. Narada also says :3 
‘Tf a question arise among co-heirs im regard to the fact of partition, 
it must be ascertained by the evidence of kinsmen, y the record of 
the distribution, or by separate transaction of affairs.’ 


* 


partition. 


28. The same author says :* “ The religious duty of unseparated 

brethren is single. W hen partition has indeed 

The exercise of been made, religious duties become separate for 

pr Pur each of them." Here the term "nseparated, is in- 

proof. tended even to denote the condition, whilst the 

substantive, brethren, is [merely] a. general term, of 

which the condition is so denoted. By this [reasoning,| in every un- 
separated family, of» whomsoever it may consist, father, grandfather 

son, son's son ; paternal uncle, brother, brother's son, or “other [mem- 


ber], the religious duty 1s even single. i 


29. Here again, as, in the unity of place, time, agent, and the 

” like, one agent is by reasoning" obtained for ps 
he eM C M supporting several parts of one act; 

CXXX. may be distinct acts, of agents [otherwise] unsepa- 

rated. Hence all those religious acts required for 

performance of sacred, as well as of more common rites, even of un- 

separated brethren, are separate for each, in manner of the distinctions 


d, ' x: x ; P 
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] — This text is not found ingthe Jastitutes. | 
2—3-——Cole. Mit. 376, Jim. Và. 236. Digest 3d, 407-414. Reports Ist, 161-211-213. 
4— Mit. 377. Digest 3d, 417. Reports Ist, 161-211. 5—Reports 2d, 57. 
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in the nature of a consecrated and a common fire, and the like, though 
mutually connected. Even so the Cráddha also, of the paternal uncle, 
brother, son, or other (dying without a son] at the Amávásya, and 
other [scasons], i is even separate, by reason of the separation of tho 
deified [person from the párvaifa rite}: But. the graiddha, &e. of 
brothers [dying] without Pid of] a sacred fire, is to be 
executed by one instrument [or agent] only, because all the deified per- 

sons are conjoined. In €ase of separation of place, by residence abroad, 

the graddhas are even separate. The [extra] acts with the fit, re- 

quisite for the rites of those who maintained a sacred fire, also, are even 
separate; but the worship of the household doities, the V cavadova 
and other rites, are to be done by one agent only. Even so Cakala 
says:l “ Residing with one dressing of food, worship of a single house- 
hold deity, and moreover one sigle sacrifice at meals to the vicya- 
devas, or manes, shew.unity..— In a family of divided brethren, these 
acts are performed in each house separ ately.” 


30. As for the text of Açvaláyama, as quoted in the Párifáta : 

© * Of those who reside with one dressing of food, 
dons NN RN even if [previously] separated, O my lord,eone alone 
shall perform those four sacrifices, which follow the 
Vakyaonya; if men of the twice-born classes, unseparated as well as 
separated, have their meal dressed separate, let them each celebrate 


theso sacrifices distinct, previous to taking their food, day by day :” it 
has reference to persons reunited [after separation], bes use this con- 
clusion is clearly ascertained, from the one phrase, “of separated 


persons also, residing with one dressing of food," and the other: ‘of 
separated, and unseparated [coparceners,' ^ in the text]. 
e 
3l. Therefore, in case there be a separate dressing gf food, among 
l reunited [coparceners], the great sacrifices [Wahi 
E E Taa yagnya]: are separate, The V dey agnya, is the Brahma 
authority. ae . yagnya. The phrase, those which Jollow it, is here 
CXXXL the atadguna fornf of a Dahuvrihi compound; | uot 
bense a component part of thatewhfch rt denotes]; or 
if it were of the other form, [being a component part], the phrase, * the 
Vákyagnya, ayd the west,’ would be void of meaning ; for the ascer- 
tainmeut of all the four ts certain, even from the fact that: In giving 
up the first of thé five ceremonies, there would be no att: iinment of the 
end. Hence, tho Brahma yagny& is to be even separately done. But 
[after all], these two texts are not respected by venerable authors. 


39. And these texts also, recorded in the Dharma Pravitii: 
«€ Sons unseparated must celebrate one anniversary 
The *same objec- Cráddha for both parenis : it they be in different 


re Ms countries, they may perform separately [it, with] 


boski -4 the Dargha [or Amávásya] and monthly Criddiacs 
f If they be abroad in, other towns, , unseparated 
rt at M a—— ——— om SEs eee DUE AEN bx d ep hes re 


1— Reporte Ts Ist, 212, 
" 40 
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brethren are, ever: at all times, to celebrate the Darsha and monthly 
Craddha for both parents, each separately : When unseparated, but 
resident in different towns, each living upon the wealth acquired by 
himself, those brothers should celebrate the Craddha and Parvana, 
each separately,” with the following one in the Smiti Samuchchaya ; 
The Vicvadeva sacrifice, and the anniversary Cráddha, as well as the 
Mahálaya [or Pitra paksha] rite, are, in case the family be spread 
abroad, to be celebrated separately, and the ‘Darsha Cráddha in like 
manner :” are by a certain author, said to have reference to reunited 
brethren. residing in different countries. The correct opinion however 
is, that these even are all unauthentic. : 


33. Or else, if there be unity of place, time, agent, and the rest, 

the instrumentaliuy of one only, is found by reason- 

ing. But where the agents are different, and the 
same results by the text itself; for, ina difference of place, there is a 

want of concurrence both of the text and reasoning too ; and therefore, 

the separate performance of Cráddhas and other rites, by any one of 
them whomsoever, is founded, in reason : which is my conclusion. 


Conclusion drawn, 


34. Narada declares other signs also, of partition :! “ Separated 
but not unseparated, brethren, may reciprocally bear 
testimony, become series: bestow gifts, and accept 
presents.” “Gift and acceptance; cattle, grain, houses, 
land, and attendants, must be considered as distinct 
among separated brethren, as also she rules of gift ; income, and ex- 
penditure. "7 Those by whom such matters are publicly transacted with 
their coheirs, may be known to be separate, even without written 
evidence.’ (rift and acceptance have retevence to borrowing transac- 
tions, ‘These very terms, ‘gift and acceptance,’ are repeated in the 
second text? for the sake of clearness. Acceptanco of cattle and the 
rest among separated persons, accomplished by each apart, is even the 
means of generating [sole] ownelship but among unsepatated brethren, 
acceptance by one alone is the origin of the [joint] ownership of the 
others also. The rules of gift, written deeds, and the like. Income, 
entry [or accumulation] of principal and inierest, or the like, Brhas- 
paii 3 j l'hey who have their income, expenditure, and wealth dis- 
tinct, and have mutual transactions of money lending, and traffic, are 
undoubtedly separate." Yajnavalkys :* “ It is declared, that brethren, 
„husband and wife, father and son, cannot become sureties for each 
"other before partition ; nor reciprocally lend, nor give evidence for 
each other. . | 


Other signs of par- 
tition enumerated. 


CXXXII. 


Ó——— — 


.A—Ante Chap. 9d, meek 3d. Reports Ist, 105-211. Mit. page, 377. Jim. Vá. 937. 
Digent : 3d, 497-417. 


2—Or the first, as jose: transpised, evidently by the fault of the transcribers, The 
reading of the, last text is different, the ' rules of gift,’ fbr ‘dict.’ 


3—dim, Vá, 238. Digest 3d, 427, Reports 1st, 161. 4— Digest lat, 298. 
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35. In default of all these signs of partition, ordeal [must be 
resorted to], since the very same author has de- 
mii clared :} ** In the absence of all these, a divine test 
mitted. is prescribed.” As for the text of Veddba Yajna- 
CXXXII. valkya: “ Im doubts upon the subject of partition, 
the division must be proved by,the kinsmen, wit- 
nesses, and written deeds: proof by ordeal is not to be :” it has refer- 
ence to the existence of other signs. 
36. In case also of total failure in ascertaining whether they 
were e separated or united, a fresh partition is enjoin- 
A fresh partition ed by Manu :2 ‘ When there is a doubt of parti- 
ie n pos Nn tion among the co-heirs, a partition must be again 
discover the fact. made, even though they ‘have taken separate places 
of abode.” Narada states the duties of separated 
coheirs :9. ** When there are many persons, sprung from one man, who 
have their [religious] duties [dharma] apart, ae transactions [ kis 'à] 
apart, and are separate in the materials of work [karma gunáh ], if tli; 
be not accordant in affairs, should they give or soll their own shares, 
they do all that as they please: for they are masters of their own 
wealth." Duties; C nue thatis, the five great EN Tpara. 31, 
and the like. T ansactions, commerce, and the like worldly acts. "' hie 
materials of work, household necessaries, and the like, as the means 
of performing the acts [of the householder]. By the separate existence 
of these, a partition is manifested. The sense is, that they, so sepa- 
rated, may [each], even without the consent of the others, make the 


gift, sale, or other alienation [of their respective shares |, ; 
ov. ‘As for the text of Brhaspati:* “ Separated heirs, as those 
i who are unseparated, are equal 1n respect of nnmov- 


ry. >. fs ý - 
A Text of Brhas- ables ; for one has not power over the whole, to give, 
pati explained in two 


ways. mortga ge, or sell it;" according to Madana, itjs for 
putting a stop to the right, among coheirs? even 
separated ag to their shares of [moveable] effects, [though unseparated 
m other resPécts], to dispose, by gift®or other mode, without [general] 
consent, of grain, or the like, the produce of undividtd fields, or other 
[fixed property]. According to Vijfiánegvara and others, it is for the 
CXXXIV, € Sake Of obviating any future doubt, whether they be 
separated or united ; for, by the consent of those 

unseparated, the'facility of the tr ansaction is ensured. 


E i . 3% , 
38. The same author with reference to one separated by his own 
wish, and afterwards disputing, says: “If he sub- 
ave 
Pupisümieut fag sequently dispute a distribution, which was madé 
disputing an ami- hath D 
cabe nN, with his own consent, he shall be compelled by the 
A king to abide by bis an e, or b@amerced if he’ per- 
sist in contention." C ontention, pertinacieus pursuit, ° 
* 
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* ] —Ante Chap. Ist, Sec. 2d, para. Ist. 2 —No& found in the Institutes. 


n 3—Jím. $4. 333. and notes. Digest 3d, 430. ° 


| 4—Mit. 257, Jim. Va. 31. The text is, in the first anonymous, and"in the second, 
assigned to Vyasa, 5— Digest 3d, 399. i 
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, SECTION VIII. 


On Obstructed Heritage, or Succession, — [Sapratibandha Daya. ] 
, 


1. Now, of the degrees of succession to obstructed heritage.  Yáj- 

na valkya thus relates the order of succession to the 

Order of succes- wealth of one [dying] separated, and not re-united :1 

ind RES «The wife and the daughters also; both parents ; 

without male issue. brothers likewise, and their sons; gentiles, cognates, 

a pupil, and a fellow student: on failuro of the first 

among these, the next in order is indeed heir to the estate of one, who 

departed Por: heaven leaving no male issue. This rule extends to all 
| persons and] classes." 


2. The wife, if faithful to her husband, takes his wealth; not if 
she be unfaithful ; for it is declared by Kátyáyana : 
Tl CoO ONO ud Let the widow succeed to her husband's wealth, 
: provided she be chaste.” So Harita says :2 ** If a 
woman becoming a widow in her youth, be headstrong, [suspected of 
incontinence] a maintenance must in that case be given to her, for the 
support of life.’  Prajápati:3 “ Dying before her husband, a virtuous 
wife partakes of his consecrated fire ; or if her husband dic [bef ore her, 
she shares] his wealth ; this is a primeval law." Consecrafed fire, aM 
the [five sacred] fires. The same aufhor says:* “ Having taken his 
movable and immovable property, the base and the precious metals, 
CXXXV. the liquids, and the clothes ; let her duly offer his 
monthly, half-yearly, and yearly funeral repasts ; 
with presents* offered to his manes, and by pious liberality, let her 
honócr the paternal ungle of her husband, kis spiritual parents, and 
daughter's sons, the childern of his sisters, his maternal uncles, and 
also ancient and unprotected persons, guests, and fomales 5, [of the 
family]. Base metals, namely, tin, lead, and the like. 


K 


3. As for this text of B rhaspati:> “ Whatever property a man 
š possesses, of every kind, after division, whether 
A text of Bihas- mortgaged, or other, that the wife, [in whatever form 
ae ene ek married, yáyájļ shall enjoy after the death of her hus- 
plained away. band, with the exception of fixed property. Even 
if virtuous and if partition have been made, a woman 
^s not fit to enjoy real property,” it, according to the Smrti Chandrika, 
refers to a wife who has not [even] a daughter; for a woman having a 
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1— Mit. 324. Jim. Va. 160. Digest 3d, 457, Reports 1st, 160-292—2d, 427-670. ct. al. 
aer. See post para. 9, ana references. 3—Brhaspati, Jim. Va. 158-9, Digest 3d, 458. 


4—-Our Author varies the reading, omitting mention of grains, after metals, and 
reading '* abdikam m pr ** &ádikam, otber,” 


icports Ist, 58—2d, 666. 
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daughter obtains the fixed property also. Madhava, again, considers 
it to relate to the prohibition of sale, or other transfer, of real property, 
by a widow, without concurrence of the heirs. 


4. As for this text of Kátyáyana: ““ After the death of tho hus- 
A sb Kap band, ihe widow, preserving [the honor of | the 
yana limiting the family, shall obtain the shares of her husband, so long 
widow’s power, pro- as she lives: but she has not property [therein, to 
AUA improper the extent of] gift, mortgage, or sale :” it 1s & pro- 
eames hibition of gift of money, or the like, to the Bandi, 
Charana, and the like [swindle ‘ral. But gift for religious objects [not 
visible], and mortgage of the like, suitable to those objects, may even 
be made, since fixed and moveable property are both noticed, m the 
above quoted text: “ Havin g taken," &c. [para : 2nd] and from this 
of Kátyáyana hnnself: “A "widow, actively engaged in meritorious 
observances and fasts, constant in the duties of her widowhood, intent 
upon restraining [her passions], and making holy gifts, even if want- 
lug a son, shall reach the heavenly abodes.” ; 


o9. Moreover, the text of the same author.) ‘ Heirless property 


goes to the king, deducting however a subsistence 
Two other texts f s ] f ] ll ] f She ] } } 
referred to kept 20} the females, as well as the funeral charges : but 
women. : the goods belouging to à venerable priest [Crotriya] 

— let him bestow on venerable priests :? and further 

UXXXVL E 

that of Narada :2 Except the wealth of a Brahmana 

[property goes to the king on failure of heirs]. A king, who is atten- 
tive to the Es ations of duty, should give something as maintenance 
to the women of such persons. ‘The law of inheritanco is thus declar- 
ed :? have both reference to women set apart,’ because the term 
‘lawful wife? [ Patni], is not mentioned. 


6. But as for this of Narada :*. “ Among brothers, if any one die 

without issue, or enter a religious order, let the rest 

Andathird, the of the biotlitou divide his wealth, except the"wife's 

MdL NC S Pa se ies property. Let them allow-o ain nes 

to his women for life, provided these preserve un- 

sullied the bed of their lord. But if they behave otherwise, the bre- 

ihren may resume that allowance," it relates to the women of one 

dying unseparated, [or] re-united, because the reading [of the text] is 
upon that very subject, according to Madana. 


7. Kátyáyana: “ But if her husband have departed for heaven, 

the wife obtains food and: ramment : Or [too], if unse- 
parated, sho will receive a sharo of the wcalth, so 
long as she lives." The term unseparated 1s also an 
illustration of a re-united family. The»word ‘ but [too] has here the 


A text of Katya- 
yana examined. 
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1 —Mit. 334. | 2— Mit. 335. Jim. V8.,177. Digest 3d, 540. 
3— Ante Sec. 7th, para, 19. 4—Mit, 230, Jim, Va, 177, Digest 3d, 474. 
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sense of for. From this results a double object of the text, according 
to Madana: the last [hemistich] referring to a wife lawfully married ; 
the first, to à woman set apart. The foundation of this exposition is 
to be considered. But [indeed] the same author clearly explains the 
real meaning: “She who is intent upon her service to her venerable 
Guru, is fit to cnjoy the share assigned: should she not perform 
her proper duty, he shall order her [only] clothes [already] worn, and 
a morsel of food.” Her Guru, her father-in-law, and other [venerable 
relatives]. At his pleasure, she may receive a share : otherwise, merely 
food and paiment. This is the meaning. 


a 

8. The same author says:! “ Buta wife, who does malicious acts 
udi injurious to her husband, who has no sense of shame, 
VS who destroys his. effects, or who takes delight in 
being faithless to his bed, is held unworthy of separate property 
[stridhana]”? As for this text: ‘ Let them follow this very same 
rule also, with females degraded [by crime] : but clothes and grain are 
to be given to her, and let her be caused to reside within the house,” 
it has reference to a husband [living], says a certain modern compiler. 
This very rule that is, regarding the divorce of a degraded [wife]. 


9. Even a mere maintenance is for a woman suspected of incon- 

, tinence, from this text of Háríta: *** If a woman, 

a hod becoming a widow in her youth, be headstrong [sus- 

gets only a mainte- pected of incontinence], a maintenance must in that 

nance. case be given to her for the support of life’? Head- 

But a faithful one strong, according vo the Mitakshara,* means * sus- 

gets the estate. If pected of incontinence. ‘This establishes our argu- 

n one, they ment [The wife, if faithful, &c., para. 2nd], that a 

" lawfully married wife, restr ained [n her conduct], 

take& the wealth. But if there be more than, one, they will divide it, 
and take shares. : 


10. In default of the wife, te daughter succeeds. t!.en as Manu 
says :3 “í The son of a man is even as s isst and 
the daughter is equal to the son : how then can any 
other inherit his property, but 3 daughter, who is as 
it were himself.” If there be more daughters mp one, thoy are to 
divide [the estate], and take [each a share.] 


The daughter, 
or daughters. 


11. Inacase also, where some of them are married, and some un- 
married, the unmarried ones alone [succeed], by 
reason of this text of Kátyáyana:* “ Let the widow 
succeed to her husband's estate, provided she be 


chaste; and in default of her, the daughter inherits, if unmarried.” 
a 
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+ Unmarried before 
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1— Digest 3d, 585, sce post, Sec. luth, para. 12. 
?—Cole. Mit, page 340. Digest 3d, 479. Reports 2d, 457. 
3—Chapter 9tu, 130, Jim. Và. 184. Digest 3d, 166. Reports 1rt, 31, 
4—Mit, 326, 341. Ante para. 2. 
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12. Among the married ones, when some are possessed of [other] 

wealth, aud others are destitute of any, these [last] 

As Gr then the even will obtain [the estate], from this text of 
É ; ^* EE ^ a 2 tv » 

CXXXVII. Gautama : A woman’s property goes to her 


daughters, uymarried, or unprovided for.” | Unpro- 
vided, destitute of wealth. Those acquainted with traditional law, 
hold, that the word, € woiman’s’ [wife's] includes the father’s also. 


13. In default of daughters, the daughter's son [succeeds], by 

the text of Vishnu :? ** 1f a man leave neither son, 
nor son's son, nor [wife, nor female] issue, the 
daughter's son shall take his wealth. For in regard to the obsequies 
of ancestors, daughter's sous are considered as son's sons. 


The daughter's son. 


14. In default of the daughter's son, comes the father ; in default 

of him, the mother; even as Kátyáyana says :3 “ The 

The father, and, widow, being a woman of honest family, or the 
m only, the daughters, or on failure of them, the father, or the 
mother, or the brother, or his sons, are pronounced 

to be the heirs of one who leaves no male issue :”? and likewise Vishnu4 
“The wealth of him who leaves no male issue, goes to his wife; on 
failure of her, it devolves on daughters ; in default of daughters, it de- 
volves on the daughters’ sons; if there be none, it belongs to the 
father ; if he be dead, it appertains to the mother ; on failure of her, it 
goes to the brothers; after them it descends to the brother’s sons; 
if none exist, it goes to the relations [sakulya |." 
15. As for the opinion of Vijfiánegvara :5 ‘that in the complex 

| term parents,’ the omission of one term and retention 

The doctrine of of the other [ekashega] constitutes ap exception to 
oer dis- tho regular compound [dvandva], and although the 
un order (of construction] be not certainly definéd, yet 
the meanin:* [in favour of the mother's priority | may be understood, be- 
cause the word ‘mother’ stands firsu in the proper form of the com- 
pound; also, from the consecutive order of the particular compound 
[‘ mother and father’] being the rule, of which the omission of one term 
and retention of the other [' parents'] is the exception, and since the 
father is a common parent to many sons, whilst the mother is not so; 
therefore, of the two, the mother in the first instance takes the estate, 
and no failure of her the father,'6 it must be set aside, as contrary to 
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1— Mit. 267-342-69. Jim. Va. 82. Digest 2d, 588. 
. 9— Mit. 343 Jim. Va. 191. , . t-Mit. 320. j 
4-Mit. 326-350 note. Jim. Vá. 160-194-196. ,Digest 3d, 489. The mention of 


* daughter's sons,’ is omitted in the Mit. and even in some copies of Jim. Và. ; and our 
Author leaves out the name of ** kinsmen” before relations. 


5—Mit. 343. ' 


6—The remarks on this irtricate and contested subject in the netes to the Miták- 
shard, page 34^, are too valuable and apposite to be omitted hore. ‘‘ The commentator 
[on the Mit&kshará] Balambhatta, is of opinion, that the father should inheri$ first and 
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those texts : for the word ‘ mother’ being placed first, in the proper form 
of the compound, is an exception to the general rule, 
in regard to the option allowed for the omission of 
one term and retention of the other; and further, there is a want of 
proof, in fixing the proper order according to the diffusion or condens- 
ation [of the parental power]. 


CXXXIX. 


16. Iu default of the mother, the uterine brother ; in default of 
n ae him, his son. As for the declaration of Vijnanec- 
ee : ten co, Vara, aud others! < that in default of the uterino 
The doctrine of the brother, those by different mothers succeed; on 
Mitakshara, in fa- failure of them, the sons of the uterine brother,’ it 
TERM NT cd is wrong : since the term * brother? has the force of 
whole brother,’ and a secondary quality is implied 
by the term, ‘ brother by another mother ;’? and hence an exposition in 
favor of both, is contrary [to reason]. Some however say,? upon the 
term ‘brothers’ That since: “ Brothers and sisters, with sons and 
‘daughters,” is one of the maxims [of Panini]. and the term * brothers 
and sisters,’ resolves into [the complex term] * brothers,’ by the omis- 
sion of oue term and retention of the other, m a compound of two 
species : therefore, in default of brothers, the sister [succeeds]? But itis 
not so, because there is a want of proof [of the correetness] of omitting 
one term, and retaining the other, in a compound of two species. 


17. The sons of a brother, also, if themselves fatherless at the 
time of the paterna! uncle’s death, provided they are 

The brother'ssons capable of understanding [the use of] property, will 
n E the other divide the father's share with their father'soth^r bro- 
thers, after the example :3 “ Among grandsons by 

different fathers, the allotment of shares is according to the fathers.” 


afterwards the mether ; upon the analogy of more distant kindred, where the paternal 
line has invariably the prete~ence, before the maternal kindred ; and upon the authority 
of several express passages of law. Nanda Pandita, author of commentaries on the 
Mitakshara, and on the institutes of Vishnu, had before tnaingained the same opinion. 
But the elder commentator of the Mitakshara, Visvecvara Bhatta, has in this instance 
followed the text of his author, in his own treatise entitled Madana Parijata, and has 
supported Vijnanecvara’s argument, both there and in his commentary named Subod- 
hini. Much diversity of opinion does indeed ‘prevail on this ‘question. Críkara main- 
tains, that the father and mother inherit together: and the great majority of writers of 
eminence [as Apararka and Kamalakara, and the authors of the Smriti Chandrika, 
Madana Ratna, Vyavahara Mayükha, &c.] gives the father the preference before the 
mother. Jimuta Vahana and Raghunandana have adopted this doctrine. But Vaches- 
pati Misra, on the contrary, concurs with the Mitakshara in placing the mother before 
the father ; being guided by an »rroneous reading of the text of Vishnu, as is reraarked 
in the Víranirodàya. The author 5f the latter work proposes to reconcile these con- 
tradictions by a personal distinction: If the mother be individually more venerable 
than the father, she inherits ; if she be less so, the father takes the inheritance.” In 
pee however, the question can never occur, unless the deceased had separated from 
is father, which is seldom if ever Cone. 


1—Mit. 347. 2—Mit. 340 note 
3—Ante Section 4th, para, 20th, see Mit. 348. Reports 2nd, 29. 
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18. In default, of brother's sons succeed the gentile relations, 
[Gotraja] within the seventh degree, being connect- 
ed by funeral oblations, [sapinda]. ‘The first among 
these is the paternal grandmother, from this text of 
Manu :! ‘ TAe mother also being dead, the father’s 
mother shall take the heritage, (om failure of brothers 
and nephews.|" Kven though she is [here] mentioued 
immediately next to the mother, still she is to be entered at the end, 
after the brother's sons, after the manner of the entry of [the ctáddha 
for] incidental persons at the end, [as deceased acquaintayces, &c.], 
because the placing her in the middle [is in violation] of the rank fixed 
for each, as far as brother's sons. [para. 1.] 


The gentile rela- 
tions ; of whom, the 
father's mother is 
first, | coming in 
this place, and not 
next to the mother. 


19. In default of her, comes the sister; under this text of 
Thon the sister Manu? “ To the nearest sapinda, [male or female], 
(d after him in the third degree, the inheritance next 


belongs :” and this of Brhaspati :3 '* Where many 
claim the inheritance of a childless man, whether they be paternal or 
maternal relations, [sakulyá], or more distant kinsmen J béndhava], he 
who is the nearest of them shall take the estate." And [the’next rank 
is] her’s, both from her being begotten under the brother’s family 
name, and there being no further reservation with respect to the gen- 
tile relationship [Gotrajatva]: it does not particularly specify the same 
gentile kindred. Neither is she mentioned in the text as the occasion 
of taking the wealth ; [but as next of kin, she succeeds]. 
i ; 
20. , On failure of her, the paternal grandfather, and half-brother 


are both to share and take it, their propinanitv beine 
The father’s father, à propinquity ng 


and the half-brother 
share between 
them ; after them, 
the paternal great- 
grandfather, fho fa- 
ther’s brother; anc 
the sons of the hali- 
brother, share alike. 


in default of these two, the paternal great-grandfather, the 


equal, since the [deceased persou?s] own father was 
begotten by the former of those two,” and was him- 
self the begetter, of the lattes, as well as of the Géceas- 
ed. The propmquity being similar, and there being 
a want of any other notice, however slight, beyond 
the order of the text, or the like, therefore, in other 
cases also, we must act eventthus. For this reason, 
father’s 


brother, and the sons of the half-brother, shall take and shitre it. 


2l. 


The Sapindás and 
Samánodakas. 


e 
1—Chapter 9th, 217. Mit. 326-346-49, Jím.*Vá. 194, Digest 3d, 503. 


190-292. 
* 


All the sapindás and the samánodakas follow, in the order of 


propinquity, as enumerated by Manu :4 “ Now the 


relation of the Sapindás, [or mon connected by the 
funeral cake], ceases with the seventh person, for m 


$ 
Reports Ist, 


ibo i. 


| 2—Chapter 9th, 187, Mit. 345-7-51, noticing our Author. Jím. Vá. 215317, Digest 
$0;4525. Reports Ist, 70-72. 


3— Digest 3d, 532. 


4— Chap. 5th, 60, Jim, Va. 173.217, Reports Lat, 190-293. . 
e 
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the sixth degree of ascent or descent,]and that of Samánodakas, or 
those connected by an equal oblation of water, ends only when their 
births and family names are no longer known.” The seventh, must be 
understood as of ‘him passed away. 


1 

22. lf no distant kinsmen [Sodaka] exist, then come the cognate 
kindred [Bandhu], who are thus specified in another 
The cognate kin. Smrti:! “ The sons of his own father’s sister, the sons 
dred, of the deceas- of his own mother’s sister, and the sons of his own 
ed, of his ee and mother’s brother, must be considered as his own cog- 
QE DUE nate kindred.” The sons of his father's paternal aunt, 
CXLI. the sons of his father’s maternal aunt, and the sons 
of his father’s maternal uncle, must be deemed his 
father’s cognate kindred.’? ‘The sons of his mother’s paternal aunt, 
‘the ‘sons of his mother’s maternal aunt, and the sons of his mother’s 
maternal uncles, must be reckoned his mother’s cognate kindred.” Here 

also, the order [of succession] is even the order of the text. 


23. If on the other hand [it be said]: ‘As the right of the wife 
and all the others, in succession to the wealth, is de- 
An argument rjved from the deceased himself alone, even so that of 
Sane E the cognate kindred is derived in like manner from 
him : What title then can the cognates of the father 
or of the mother [of the deceased] have to the wealth? The term ‘sons 
of the sister of the father’s father, and the like, is only for the sake 
of shewing the connexion between the name and person, and does not 
mean a connexion with the wealth.’ . |I answer]: Even without that 
text, if, after the example of * the father's maternal uncle, his paternal 
uncle,’ ‘and the rest, in like manner also, the continuous application of 
that term [cognate among the father's and the mother's cognates be held 
to exist, by conjunction [of kin through some intermediate person], we 
should have the absurdity of rendering uninielhgible, the connexion 
between name and persons. Hence, the text is intellig.ble only by 
the acceptation of paternal and n.aternal cognates, in core.dering that 
subject in the rules of succession to property. The conclusion is, that 
the very same applies, by the declaration of the cognate affinity, in 
the rules for impurity and other [mutual obligations]? 2 


24. In default of cognate kindred, the preceptor ; on failure of 
es him, the pupil; by this text of Apastamba : :3 TF 
pupil P P^? there be no male issue, the nearest kinsman inherits : 
ds or, in default of kindred, the preceptor; en falling 

him, the disciple." 


And Hite cas 2 25. In default of the pupil, the fellow-student 
dent, a "Crotriya, is the successor ; in default of him, a Crotriya; from 
CXLIL |. the text of Gautama :4 “ Venerable priests [Crotriya] 
etra- should share the wealth of a Brahmana, who leaves 


no 168ue.?, 


ad 
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1—Mit. 352. Digest 3d, 535. Reports Ist, 107-293. 
2—See Mit, 352, note where our Author's doctrine is quoted. 3—4--Mit. 353. 
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26. In default of such an one, any other Bréhmana, by reason of 

this text of Kátyáysna:! “ But in default of all those 

or any Br&hmana, if the lawful heirs are such Brahmans, as have read 

dE werea the three Vedas, as are pure [in bódy and mind], as 

l have subdued’ their passions: Thus virtue is not lost." 

And Narada says the same :? ‘ In every case, the'king may take the 

wealth of a subject dying without an heir, except the estate of a 

Bráhmana: for the property of a Brahmana dying without an heir, 
must be given to Crotriyas. 


27. Drhaspati:3 “ If Kshatriyas, Váicyas, or 
Cudras, die childless, leaving neither wife nor bro- 
ther, let the king take the property ; for he is indeed 
lord of ali. °? l 


In ‘all other cases, 
the king. 


28. YajNavalkyat states a distinction with regard to the estates 
of ascetics, and the like: ‘ The heirs of a hermit, of 
The heirs of her- an ascetic, and of a student [Brahmachdari] are, in 
cenit ier their order, the preceptor, the virtuous pupil, and the 
specitied. spiritual brother, and associate in holiuess." The 
student, a perpetual one, for the father and the rest 
even are [the natural heirs] of a temporary student. The spiritual bro- 
ther, one who has agreed to bear the appellation of * brother? An 
associate in holiness, one appertaining to the same hermitage. ‘ Being 
a spiritual companion, and belonging to the samo hermitage’ is a com- 
pound of nouns designating the same person,” [Karmmadhárya samása]. 
According to Vijnanegvara, [the succession] of preceptors and the rest, 
is in the inverse order. But Madana prefers the direct order, from 
this tfxt of Vishnu :© “ The spiritual preceptor shall take the property 
of a deceased hermit." i 


a * E L] . 

29. The funeral rites of the deceased, ad far as the tenth day's 
i 2. ° rites inclusive, must be performed by that person 
m RUN psc: [among the heirs] who takes the estaje, whoever it 
underihismbove or» mir be, [from the wife, dowy Wards] even as far as 
dor, is bound to per- the king himself. Even thus Vishnu says:7 ‘ He 
form thefuneralrites who i$ heir to the estate, is the giver o? the funoral 
of the deceased. 39. EE E e 

oblations.” This same matter has been fully ex- 

CXLI11I. x à . : x . 

plained by me in the Cráddha Maytkha, in deter- 


mining the order of those entitled to perform them. 
lp — 
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1—Manu. Chap. 9th, 183. Mit. 353. 
2— Digost 3d, 538 where it is assigned to Devala. 
3—Jtm. Va. 177. Digest 3d, 538. 
4— Mit. 854. fim. Vá, 223. Digest 3d, 456. 
. 5—See note to Datt. Mim. page 102. ° 
6— Digest 3d, 548. 7-~Digest 3d, 543. Smiti. 
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SECTION IX. 
PS 
[Of Re-union after Partition, —Sansrishta.| 
OQ -- 


1.—Now we proceed to expound the doctrine of re-united co-parce- 
ee: | ners. On this subject, Drhaspati defines re-union :1 
ve-uuion after « THe h bs 4 tcd. dwell : 
separation, defined. o Who, beng once separated, QWells again, 
through affection, with his father, brother, or pater- 
A restriction by yal uncle, is termed re-united.’ This re-union, 
n PA according to the Mitákshará and others, can only 
ruled. take place with a father, brother, or paternal uncle, 
not with others, because no others are included in 
the text. But the proper sense is, that this [re-union] arises even from 
the joint location of the makers of the [first] partition. For the words 
father, and the rest, are mercly as a part to denote the whole, of the 
persons who make the partition, after the example : ‘ He measures the 
altar, half within, and half without:" otherwise, there would be a divi- 
sion of the text itself [into three]. Hence, re-union may take plaee 
with a wife, a paternal grandfather, a brother's 
Re-union permit- grandson, a paternal uncle's son, and the rest also. 
ted, with any former. Te who, being once separated [from the co-heirs] 
co-parceuer. : deae new px 
dwells again [in common, is termed] re-united :" 
from joint location [of such an one], the sense of separated brothers, 
[one's own] sons, and the like, does not result. | When two settle thus]: 
‘The present, of future, wealth of us two, 1s common property, until 
we make a partition a second time,’ when there exists such a sign, 
either by an understanding or expressed wisls, it is an union. 
J 
2. In this place, Manu states a distinction :2 “ If Eréthren, once 
— — divided and living agam together as parceners, make 
a second partition ® second partition, tho shares must in that case be 
must be equal. = equal: there is not in this instance any right of pri- 
Thonghthecontr ě moceniture [|Jyeshtyam]" Here, some say : * that 
butions were m- ED DAP o : , 
Eust the unequal distribution being ect aside by the 
phrase, the shares ust in that case be equal, the 
prohibition of the * eldest son's right’ is repeated 
{though contrary to rules of composition] for the sake of making it 
clearly understood, that although there is to be no inequality in 
making up the share of the eldest, yet in the distribution the shares 
may be even unequal, when made up of greater and lesser shares, at 
the time of re-uniting the property.’ 


CXLIV. 
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l-—- Mit. 357, Jim, Va, 228.168. Digest 3d, 512 Our Author differs from all, ur his 
doctrine. li 


a 


2-—Chap. 9th, 210, Mit, 369. Jim. Vá, 227, Digest 3d, 475. 
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3. But since the term, ‘ eldest son's right’ [Jyeshtyam] and the 

l like, is merely a declaration of the general meaning ; 

Still the shares at therefore, if [the contributions to] the wealth were 

a second partition . 

mustbssliko. greater and less, still the share of cach must be equal. 

And tho samé is the popular practice. Hence, as 

the foundation of the practice 1s derived from this text,'any supposi- 

tion of a declaration contrary thereto, is at variance with reason; for 

another author has said: **'l'he body of the law, like Grammar, fur- 
nishes, for the most part, the foundations of popular customs." 


LÀ 
A.  Brhaspati:! “If any one of the re-united brethren acquire 
. . wealth by science, valour, or the like [with the use 
In certam gains | ce : ! 
made even with aid Of the joint stock], two shares of it must be given to 
from the common him, and the rest shall have each a share.” Accard- 
stock, the acquirer ing to Madana, the meaning of the text is, that a 
gets a double share. : à : i 
double share being established for the acquirer, by 
the phrase, * to the acquirer, two shares ;’ then, in a partition among 
[unseparated] brethren not re-united, he gets two shares, only in what 
he has acquired without detriment to the father’s wealth ;2 but in a 
[fresh] partition among re-united brethren, he gets two sharés of what 
was acquired by him, even if at the detriment of the re-united property. 
5. Yajnavalkya3 enumerates the order of those entitled to suc- 
T E ceed to the wealth or one re-united: ‘ As of a re- 
16. order of sue- E - a NS TEM : : 
ene fon eae db ine united [coheir], the re-united [coheir], so, of the 
after re-union, is an uterine brother, the uterine brother," whichis an 
ard ae car aoe of exception to the regular succession [failing male 
structed heritage, -> HE 
ce Sth. "S^ issue], of. “ The wife, the daughters,” and the rest.4 
ie. Hence, this meaning results, that 1t 18 the re-united 
CXLV E . "A e9 . 
parcenership, and not the condition of the wife [the 
daughter] and the rest, «which causes a preponderance of the ‘right 
of inheritiny the property of a re-united parcener. 


6. As for the doctrine of Vijfiánegvara, Madang, and others 
; — ‘That this also refers to one devoid of son, grandson, 
The doctrine of the p 
Mit&áksbaràaud OF great-grandson, both from the maxım ‘that the 
others, against she subject forming an exception be of a nature similar 
ae s contro- 1o that [of the rule] which is rejected,’ and from 
MISES the want of connexion between the terms of the 
former text:5 “ Of one who departed for heaven leaving no malo 
issue," and the present one : thereforo, even though there exist a wife,» 
or other un-reunited near heir, of such any.one dying after re-union, 


e 
cic s oom eea ai d WM UA iaman VH T T Hm i nA qe ea eieaa ems aam coenae 


ah i fe eee m eda rae = e Seemee e eee ee e aeee anaes aa ae 


ry 
1—Jim, Va. 165. Digest 3d, 551. : *0.—Sec Sec. 7th, para. 6. 

3—Mit. 356. Jim. Va 200. Digest 3d, 507. A literal and connected version of this 
text, is réquired in this place, to understand clearly the succeeding argument : , *' Of the 
ro-united [cohoir], the re-united (cohcir] ; so, of the uterine brother, tho uterine brother : 
shaly either give up, or shall retain the share,” [giving it up] it a son were born of him; 
or [retaining it] i£ he died [without onc." 

4-——5-—Scetion 8th, para. Ist. 
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still, the others alone who had re-united with him, will take his estate,’ 
it must be considered. Since, [in the second case], there is a want of 
proof, in the connexion, if the text is to be carried on even without 
that rule: nor [in the first case], is the complete similarity [of the 
rule and exception] to be looked for, in all cases of share, but only in 
a few points; [as may be instanced] from the nature of a * deceased 
Sapinda,’ where, in default of connexion between the term, ‘ leaving 
no male issue, and that of, ‘one who departed for heaven,’ they 
would not find the term, ‘of one deceased. Yet it cannot be so, for 
that very term is found in the text of Manu, to be presently adduced 
[para. 13]: “be deprived of his allotment at the distribution, or 
should any one of them die:" But if connexion [of the terms] be 
allowed, we should, in the case of sons, some re-united with the father, 
and some not re-united, or of grandsons so situated with sons, have 
them shares sharing equally, which is a contradiction : and 1n the case 
of one having male issuc, this text does not apply.! 


7. And here again, [such connexion]is at variance with that 


practice, the origin of which may be demonstrated to be in the general 
code of Law, para. 3]. But [should it be said], ‘ though the text be 
inapplicable, in the case of one having male issue, in default of such 
connexion ; yet if there be an assemblage of sons not re-united, with 
brothers re-united, or the like, then the brothers and others [re-united] 

pore would obtain the wealth, not the sons or others 
l [not re-united], it is not so; because in the last 
hemistich of the [above] text, it will be shewn to be unworthy of 
respect. 


8. Tho sense of the first quarter [of the whole text]: “Of a 

"^ re-united [coheir], the re-united [coheir],” has an 

"ri P dno [s exception in the second quarter], of the uterine 

the other, to define brother,” with which the other is connected. The 

the rights of the meaning therefore is, that, in a case emi-racing both 

M RUE th half Whole and hal& brothers, all re-united totrether, only 

* the re-united whole brother will take the wealth of 

the re-united brother deceased. The last hemistich? is as follows: 

* Shall give up the share, to [a son at any time] born; or shall 

: retain it, if he died [without issue] : and the sense 

sk those d. of it is this: ‘If the pregnancy of the wife of a 

eth i noces deceased re-united coheir, be unascertained at the 

time of dividing the [re-united] property, and a son 

‘be afterwards born, the paternal uncle or other re-united [parcener] 

shall give the share to that son ; but on failure of him, he [the uncle, 
&c.] himself shall take it.’ 

9. - Here, the filial relation alone affords the right of takidg the 
father’s share ; not the fact of production posterior 
to the partition, since -this cannot cause.such a 
resuit besides, it creates [unnecessary | prolixity [to 


, The son, though 
not re-vnited, suc. 
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1 —In some of the copies, this sentence is not to be found in this place. 
Z— Of the text with which para. 5, commenced. Mit. 357, Jim Va, 
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ceeds, in preference Specify : ‘ subsequently’ born], and [thirdly], would 
even to the re-unit- have the absurdity of denying the [known] right to 
ed uncle. a share, in the case of a son produced in another 

part of the country previous to partition, but un- 
known [at the time]. Thereføre, to the son previously born even, 
though not re-united, the uncle, or other [parcener} though re-united, 
shall give his share.! 


* 

10. The same author? propounds the right, of an uterine brother 
not re-united, and a half-brother re-united, in taking 
S ni S shares of the wealth: One.of a different womb, 
brother severally being again associated, may take the succession ; 
discussed. not one of a different womb, if not re-united : but 
CXLVIL [a whole brother, if] re-united, obtains the property ; 
and not [exclusively | the son of a different mother.” 
Here, from the terms, one of a different womb; son of a different 
mother, the half-brother alone is not designated, but the paternal uncle, 
and others likewise, because there is nothing to distinguish such associa- 
tion : for, if otherwise, we should have the absurdity of rendering sense- 
less the union with uncles, and the rest, already eaa [by the 
text at para. l.] And there is a want of any other acts suitable to a 

state of re-union. 


11. If not re-united ; this term applies to those both preceding 
and following it as a lamp upon a threshhold [gives light both within 
and without]. So, the word re-united, by varying the application of 
it, is to be understood of the whole brother, as entitled by union, both 
of the wealth and also of the womb. The word f, occurring in the 
former phrase, is to be understood immediately after this, as well as at 
the end of the text. The word exclusively [even, eva] should be supplied. 


12. The following ‘are the meanings of the terms of this text : 
IP ‘One of a different womb,’ that 1s, one of a separate 
aoe c the womb; [such], the wife, tho father, the father's father, 
l the half-brother, the paternal uncle, and others, if they 

be re-united, may take the wealth. If not re-united, those of a differ- 
ent womb do not [succeed]. Hence, by reason of the rule respecting 
fitness and dissimilitude,? the re-union of one of a different womb, is 
declared as the reason for his taking the wealth. A whole brother, 
termed ‘ re-united,’ [by union of the womb], even if not re-united [by 
union of the wealth], will take the property. By this reasoning, the 
community of womb alone even, is declared a sufficient reason. Bo; 


nr i MM — 
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]— This seems likewise to be the doctrine of the Subbdhini. Cole. Mit. 358. note. 

2—Yåjñavalkya Mit. 358. Jim. Va. 201. Of the readings mentioned there, our 
Author adopts. ‘N&nyodaryo dhanam haret, and Samsrishto nanyamatrajah.’ The 
translatica of some of the terms is here altered, to suit the gloss. : B 

3— Cole. Digest 1st. 9 note? **In Logic, Anvyu, and Vyatireka ; the first is the 
relation of events, of which wheaeverione occurs, the other also occurs ; the second is 
the connexion of circumstances, of which when one occurs not, the other also does not 
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one re-united, as possessing union of wealth; but if only born of a 
different mother, he will not take any thing whatever. 


13. From the above this results, that, the one from his re-union, 
Therefore the the other from his vommunity of womb, both jointly 
whole, and half-bro- ‘share and take it [between them]. Manu ! specially 
ther, or any other determines this very principle, in the right of suc- 
unc : TT E cession among re- and persens: “ Should tho eldest, 
cannes or youngest, ‘of several brothers, be deprived of his 
CREVIS allotment at the distribution, or should any one of 
them die, his share shall not be lost: but the uterine brothers and sis- 
ters, and such as were re-united after a separation, shall assemble 
together and divide his share equally.” Be deprived of, by entering 
another order, by degradation from sin, or the like. Uterine, must be 
joined with brothers, in construction. And such as were re-wnited, that 
is, the wife, the father, the paternal grandfather, the half-brother, the 
paternal uncle, and the rest, [para. 1]. 


14. On this point, Prajapati states a distinction : ** Whatever con- 
A cealed wealth is brought to light, becomes tho pro- 
Fixed property, the perty of the re-united parceners: but lands and 
takes, concealed houses, those not re-united e hall entirely take, 
wealth and animals, accordin g to their shares.” Concealed wealth, what 
croi dn those is capable of being hidden, by depositing in the 
ground, or otherwise, as gold, silver, or the like. 
such, those re- united, that is, of a different womb, shall take : but 
landed property, the uterine brother [takes]. Kine, horses, and other 
[animals], the uterine and he of a different womb [shall share}, Accord- 
ing to Madana, he of a ditferent womb alone, if re-united, will take the 
houses, horses, and the like ; but it is not so noted in the text. 


15. According to’ the Smrti Chandr iká: * But if there exist only 

one species of property, out of the [ab ve sources, 

A case in the agg] concealed wealth, land, kine, and"the rest, the 
Smiti Chandrika ex-" torino brother alode; even not re-united, takes it.’ 

plained as between , 

uterine brothers. The proof of this must be considered. Among 

= uterine brothers, if some of them are re-united, but 

other brothers not, nevertheless, those re-united alone will take the 

wealth, because community of womb, and re-union, exist as a double 

CXLIX. ause [of succession}. Eveu so Gautama: “ When 

a re-united [parcener] dies, his re-united coheir 

"shares his estate," and Brhaspati: “Two brothers, who become 
re-united through affection, [after being separated] share mutually.” 


16: Here, this is the,refined sense: ‘A son, whether re-united 
with his father, or not re-united, shall obtain the 
entire paternal share, since the power of intercepting 
the'right to take a share; lies in the filial relation. 
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«. "he son, succeed- 
ed, in all cases. 
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‘1—Chapter 9th, 211-12, Mit. 359. Jim. Va. 210. Digest 3rd, 475. 
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Those re-united, 
before others not re- 
united. 


And the son of one 
re-united, succeeds 
before other re-unit- 
ed persons. 


In other cases, the 
parents ; and first of 
them the mother. 


Then the brother, 
paternal uncle, &c., 
equally. 


20. 


The brothers not 
re-united share with 
re-united uncles, &c. 


So likewise, 
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Among [several] sons also, when one is re-united, 
and the other is not, the re-united one alone [suc- 
ceeds], by the text [para. 5th]: “ Of a re-united 
[coheir,] the re-united [coheir].”’ 


17. Inacase of re-union, between a father, son, 
and any other, not being his son, the son alone [suc- 
ceeds], because the same has already been declared 
[para. 8th], by the terms: ‘‘ shall either give up, or 
shall retain, &c." : 


18. Inanassemblage of father, brothers, pater- 
nal uncles, and others, not being sons, re-united, tho 
parents alone [take it]. Of them again, the mother 
is first, and then the father, accor ding to Madana. 


19. DBut[after them] the brother, paternal uncle 
and the rest, shall even take and share it [equally]: 
for among them all, the state of union exists, as the 
cause whence their right of taking [shates]*s derived. 


in an assemblage of unre-united brothers, re- 
united paternal uncles, half-brothers and others, they 
even share it [in common], by reason of the two 
phrases [the one, para. 10]: “ If not re-united ; but 
[a whole brother, if] re-united, obtains the property : 


and not [exclusively |, the son of a differ ent mother:" (the other para. 5) : 
** As of a re-united [coheir] the re-united [coheir], so of the uterine 
brother, the uterine brother.” 


The wife, if alone 
re-united. 


22. 


If others were re- 
united she does not 
succeed, but must 
be maintained, 


CL. 


As must the 
daughter, who gets 
also a share, if un- 
initiated. 


resum® that allowance." 
an one, is enjomed, to be made out of Mer father's share ù 


2]. In case of the re-union of the wife alone, 
she alone takes it, from the,same text; “ of % re- 
united [coher] the re-united [coheir].”’ : 


In an assemblage of the other persons, re- united.together with 


her also re-united, they alone [suicceed]; she does not. 
Morevver, in commencing the topic of re-union, both 
Cankha bud Narada have declared :! “ Among 
_ brothers, if any one die without issue, or enter a 

' religions order, let the rcst of the brethren divide 
his "wealth, except the wife's separate property. 
Let them allow a maintenance to his women for life, 
provided these preserve unsullied the bed of their 
lord: but if they behave otherwise the brethren may 
“The maintenance of the daughter of such 


if still 


uninitiated, she will take a share [for the purpose]; if [he died] after 
that, her husband shall support her.” 
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l—Mit. 326. Jim. V4. 177. Digest 3d, 477. Reports 2d, 199. Ante teskog Sth, 
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29. And here,*like as no necessity exists for gifts in honour of 

the deceased at the Abhyudayeshti sacrifice, because 

Argument to prove there can be no doubt of the existence of materials 
isa e pud for it! even so, the term, among brothers, is not 
brothers only. [necessarily ]requiréd, since fromthe very commence- 
" — meni, there is a certainty of the agency of re-united 

persons, in the shares, or like [succession], by death, or entry into a 


religious order. 


24. As for what Cankha,? in proceeding to expound re-union, says: 
«Of those also, departed for heaven without male 
Among unre-unit- issue, the property goes to the brothers: In default 
ed persons, succeed: — (c them, both parents will take it, or the eldest 
ing to one re-united AMA $i vd 
with other members wife,” it, according to Madana, is intended to fix the 
of he pay, ' es order of the unre-united brothers, and the others, 
motner 18 Irst, en nee 3 d S O N 
the father, the eldest VPOP the death of one dying re-united, subsequent 
wife. to the death of his paternal uncle, brother’ 8 son, or 
half-brother, with whom he had previously made a 
re-union. And, according to the same authority, in this case also, first 
is the mother, and next the father [para. 18]. The eldest that is, she 


who [best] preserves her duty. 


25. In default of a wife, the sister; according as Drhaspati 
says :3 “ His sister also, is entitled to take a share 

The sister, and of it. This law concerns one who leaves no issue, 
daughter; after hor wife, nor parent." Some read, his daughter. 


th he nearest 
Saa = In default [therefóre] both of daughter and sister, 
the nearest sapinda succeeds. 


2 ——- siu 


SECTION X 
+ 
Of a Woman's Peculiar Property..—(Stridhana.) 
ae 


1, Manu :4 “ What was given Lefore the nuptial fire [Adhyagni] 

what was presented in the bridal procession [ Adhya- 

Se vahanika| what was given in token of love [ Priti- 

are Six, datta]and what was received by her from her brother, 

CLI. Ser mother, or her father, are denominated the SİX- 
fold property of a woman.’ 


* 
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1— This passage, TE vhe Vrdas, is left sear the Castris joad not to 
understand it themselves, i 


2— Mit. 327-339. Jim. Va. 163. Digest 3d, 473. 3—Jim. Vá. 164.'Digest 3d, 476. 
. 4-—Chapter 9th, 194. Mit. 300-365. Jim. Va. 70. Digest 3d, 557. 
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2. Siæ-fold, is here used in order to prevent [its reduction to] a 
smaller number, a [position] which borne out b 
Pr put. the word other in REN text of Yajnavalkya 1 
“What was given to a woman by the father, the 
mother, the husband ora brotHer; or received by her at the nuptial 
fire [Adhyagni], or presented on her supersession adheedunikal as 
also any other [separate acquisition], is denominated a woman’s proper- 
"^ "Vishnu? likewise specifies more [than those 
six]: “ What has been given to a woman by her 
father, her mother, her son, or her brother; what has beeu received 
by her before the nuptial fire, [Adhyagnyupagata], what has been 
presented. to her on her husband's espousal of another wife [adhive- 
danika], what has been given to her by kindred, as well as her 
perquisite [Culka], and a gift ‘subsequent [Anvádheyika], are a 
woman's separate property." 


Others specified. 


3. In explanation of property given before the nuptial fire 
Raised A [Adhyagni] and the other kinds, Kátyáyana3 says: 
ach gitt dehned: € What js given to women at the,time of their 
lat, before t he marriage, near the nuptial fire, is celebraied by the 
nuptial fire. : t 3 

O4 in the brida} WISE. 38, woman's property bestowed before the 
o nee" nuptial fire [Adbyagnuika]" “ That again, which a 
woman receives whilst she is couducted from her 

3d, through affec- , ; i "np 
tion father’s house [to her husband’s dwelling] is in- 
| ! stanced as the property of a woman, under the name of 

4th, gift sub- game Fa. jee) ne: eer we Ont Adhváváh 
sequent, gift presented in the bridal procession [Adhyáváha- 
nika]" What has been given to her through affec- 
: tion by her mother-in-law, or by her father-in-law ; 
or has been offered to her as a token of respect, is denominated an 
affectionate present [Prítidatta]."4  ** What has been feceived by a 
woman at time subsequent to her marriage, from the famdy of 
her husband, is called a gift subsequent [Anvadheyika], and so 
is that whish has been similarly received from her own family” 5—6 ; 
Whatever is received by a woman as the value «of household 
utensils, of beasts of "burden, of milch cattle, er ornaments of dress, 
or for works, is called her perquisite [Culka]." The meaning is, when 
" Wi the bride does not [as usual] obtain household uten- 
rap . sils and the rest, then, whatever is given to her at 
Pn or superses- tho time of hpr marriage as the price of them, is 
termed her perquisite. What she receives on her 


Sth, the perquisite. 


1—Mit. 364. Jim. Va. 73. Digest 3d, 558, 
» 2—Jim. Va. 68. Digest 3d, 562, where for ‘s&n’, is read ‘friend.’ 
» 
3— Mut. 336. Jim. Va. 70. Digest 3d, 558. Reports Ist, 64. 
4:5 Mit. 366. noto. 
* [] 
5— Mit. 367. Jim. Va. 69, and note. The Mayukhae follows the reading of the 
Rataakara, ‘‘Svakulat tatha.” ä : " 
6—Digest 3d, 563. Jim. Va. 92. and note. The reading o? the Digest, as far as it 
agrees with thc gloss of our Author, is retained. 
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supersession [adhivodanika] is explained by Yajnavalkya:! “To a 
woman, whose husband marries a second wife, let him give an equal 
sum [as a compensation] for the supersession, provided no separate pro- 
perty have been ‘bestowed on her: but if any have been assigned, let 
him allot half.” Half, here means only so much as will [when added 
to her own property, make it] equal to the [prescribed] amount of 
supersession. 


è 


d 4. Devala: “ That which a husband has pro- 
Promise af dower mised for separate property [stridhana] must be 
18 a debt. made good by his sons, even as a debt." Promased, 


to his wife [striyai]. 
9. On the subject of giving property to women, Kátyáyana further 
declares: “ Separate property, excepting immove- 
Nature and ables, is to be given to women by their father, mother, 
uice oN husband, brother, and kindred, according to their 
| means, as far as two thousand. The wealth to be 
given excludes immoveable pr S and must not exceed two thousand 
panas, ao;ording to Madana. So Vydsa:2 “ A present, amounting to 
two thousand [panas] “at the most, may be given to a woman, out of 
the wealth.” And this sum, of two thousand [paņas] at the outside, is 
to be given every year, so that in a period of many years, more would 
by this [means be given}. lf they are able, even immoveable property 
may be given, according to the same, [Madana.] 


4 


6. But, in property given to a woman with a view of cheating the 

heirs out of it, as well as ornaments or the like, given 

Property fraudu- to her merely for the purpose of wearing, a woman 

n lent for‘use bas no ownership [or property]; for thus 8 says Katya- 

not included. yana: * But whatever has been given to women with 

a fraudulent design, as well as entrusted to them for 

use, by their father, brother, or their husband, is declared not to be 
women’s property, [Str ídhana].” 


7. In what they have earned by the arts, or obtained from friends 

or those distinct from patents or the rest, women 
m ae have no property ; for thus says the same author :3 
their earnings ; or in The wealth, which is earned by mechanical arts, or 
any but the first six which is received through affeétion from any other 
nee [but the kindred], is always subject to her husband’s 
" CLHL dominion. The rest is pronounced to be the woman's 
property." However, though a text! says: “ A wife, 


g 
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pae 375. and note. Jím. Vá. 63. Digest 3rd, 17. The Mayúkha agrees with 
the Mange 


— See Chap. 22nd, for the value of the pana. ET the various readings of this text 
iod ih Jim. „Vá, 72, our Author adopts: “ y Sa arag paro dayah.” Digest 
53rd, 83. ‘ 


3—Jim. Va. 75. Digest 3rd, 566. 4-—Of E Chap. 8-416. Cole. on Oblig., 
p. 232, Digest 2nd, 190- 949, 
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a son, and a slave, are [in general] incapable of property [Nirdhana]: 
the wealth which they may earn, is [regularly] acquired for the man to 
whom they belong:" it also relates [only] to wealth earned by mecha- 
nical arts and the like. Itis moreover agreeable tg reason, to refer 
this also to their not having abgolute dominion in wealth received on 
their supersession [Adhivedanika] and the rest. °  : 


8. Again, though Manu says:! “ A woman should never make 

| expenditure from the goods of her kindred [which 
Insomekinds they are] common to [her and] many; or ever from the 
etn absolute pro-  yroperty of her lord without his assent.” (Expen- 
diture, is disbursement,) yet, in some kinds of wealth, 
they are declared to possess sole property, by Kátyáyana:? ‘ That 
which is received by a married woman, or with a maiden, in the hquse 
of her husband, or of her father, from her brother or from her parents, 
is termed the gift of affectionate kindred [Saudayakam]. The independ- 
ence of women, who have received such gifts, 18 recognised in regard 
to that property, for it was given by their kindred to soothe them, and 
for their maintenance." ‘The power of women over the gifts of their 
affectionate kindred is ever celebrated, both in respect of dou&tion and 
of sale, according to their pleasure, even in the case of immoveables.”’ 


"EE 9. Dut over immoveable property given them 
u not in ım- m ' s p 

moveable property by their husbands, they do not possess full power, 
riven by the hus. from this text of Nárada :3 “ What has been given 
g y S 


band. by an affectionate husband to his wife, she, may 
CLIV consume as she'pleases, when he is dead, or may give 


it away, excepting immoveable property." 
» 

10. The non-existence of absolute power, in husbands and the rest, 
over women’s property, is declared by the pame 
Husbands and author:4 “ Neither the husband, nor the son, nor the 
others do not pos; father, nor the brothers, can assume the power over a 

sess absolute power, y . ; 
over women's pro. Woman’s property, to take it or bestow it: If ány of 
perty. these persons by force consume the woman's property, 
he shall be compelled to make 1t good with interest, 
and shall also incur s fine. If such person, having obtained her con- 
sent, use the property amicably, he shall be required to pay the princi- 
pal when he becomes rich."  Manu:9 “Such kinsmen, as [by any 
pretence] appropriate the fortunds of women during their lives, a just 
king must punish with tho severity due to thieves :”6 ‘Such ornamental 
e 
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1— Chap. 9th, 190. 2—Mit. 366. Cole. on Oblig., p. 26,28. Jim. Vá. 75. Digest 
3rd, 578, Reports lst, 64. Of the readings noticed, ow Author reads ‘ bhratuh’ and 
‘Kanyaya sárdham ;' in the last following the Mitákshará, in the first, the other school. 
See Section 7th, para. 13. . 


3—Cole. on Oblig. 28-233, DygeSt 3rd, 575. Jim. Va. p. 76. Mit. p. 254, where it is 
attributed to Vishnu. " 


x—Jim, Va. 77. Digest 3rd.,574, where it is attributed to Katyayana. 
5—Chapter 8th, 29, 
6—Chapter 9th, 200, Mit, 375-273. Digest 3d, 571. Reports 2nd, 407. 
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apparel, as women wear during the life of their husbands, the heirs of 
the husband shall not divide among themselves: they who do so, are 
degraded from their tribe.” Wear, meaning, things worn by them, 
which have been given to them for the purpose by their husbands or 
the others. Devala:! “ Her maintenance, ornaments, perquisite, and 
gain, are the separate property of a woman; she herself exclusively 

Though ahusband  €!JOYS it, and her husband has no right to it unless 
[but none else] may in distress :"? “If he let it yo on a false consider- 
take it under certain ation, or consume it, he must repay the value to the 
Om emPIANEEN woman with interest ; but he may use the property 
without being com- of his wife, to relieve a distressed son.” Mante- 
Rud restore nance, wealth given her by her father, or the others, 

Ohy: for the purpose of subsistence. Gain, interest [or 
profit]. To let go, get rid of, and give away, have all the same mean- 
ing in this place. The word son is here used in its general sense, for 
[any member of] the family. Yájfiavalkya? “ A husband is not liable 
to make good the property of his wife, taken by him in a famine, or 
for the performance of some religious duty, or during illness, or while 
under restraint.” Here, by using the word husband alone, it is virtu- 
ally declared, that woman’s private property must not be taken by any 
other but him, even when distressed by a famine or other calamity. 
Religious duties, such as are indispensable. Under restraint, in prison. 


11. In some cases a husband, though unwilling, may be forced 

to restore it; for, says Devala:* “ But if the hus- 

Same insome band have a second wife, and do not show honour to 

Dodbeto ye tome dt. his first wife, he shall be compelled by force to res- 

tore her property, though amicably lent to him. 1f 

suitable food, raiment, and dwelling, be withheld from the woman, she 

may exact her own [property,] and take a share [of the estate] with the 
co-heirs." That is, at their hands. i 


12. This however, relates to a virtuous wife, fcr a wicked one 
should receive no portion ; and accordingly, the same 

A wicked wife gets author says :5 “ But a wife, who does malicious acts 
Ki ci property injurious to her husband, who acts improperly, who 
destroys his effects, or who takds del'ght in being 

faithless to his bed, is held unworthy of separate property." And 
again :6 “ Wealth was conferred for the purpose of defraying sacri- 


na "—-——  ——————Ó M M 
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1—-Jim. Vá. 74, and the note there. Cole. on Oblig. 233, Digest 3rd, 577. At the pre- 
sent day, where the woman's dower is high, it is put out at interest, which is the meaning 
given £o gain, by Jim. Vá, and his commentators. 

2— Digest 3d, 577. 

3— Cole. Mit. 374. Jim. Va. 77. Cole. on Oblig. 233. Digest 3d, 578. q. v. Reports 
Ist, 371. 

4—Jim. Va. 77. Digest 3d, 581, but by both it is attributed to Katyayana, and 
joined to the foregoing texts of tha* Author. 

5—Digest 3d, 585. Ante sec. 8th, para. 8th, but .he reading there is somewhat 


different. l 
6— Mit, 329, Digest 3d, 586. 
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fices ; therefore distribute wealth among honest persons, not among 
women, ignorant men, or such as neglect their duties." 


13. The right of succession after a woman's decease, that [part 
FETTE of her] private property which is entitled a gift 
E mand UMS subsequent, [ Anvádheya] is thus settled by Manu :! 
are her children. * What she received after marriage [Anvádheya] 
CLVI. frora the family of her husband, and what her lord 
may have given her through affection [pritena] shall 
be inherited, even if she die in his life-time, by her children [Prajá |." 
The,term children is thus explained by the same author:? ‘On the 
death of the mother, let all the uterine brothers, and the uterine sisters, 
equally divide the maternal estate." 


14. When, from non-existence of daughters and the rest, ‘the 
nght of inheritance devolves even to the sons, from 
Argument against their connexion, then it becomes reciprocal. When 
ri DNI IM this right is taken up by unmarried daughters, then 
daughters. [the son's succession arising from] that connexion, 
is at end: but, according to the Mit&ksheya,3 * it is 
not declared that the succession pertains [equally or] reciprocally to the 
brothers and unmarried sisters,’ yet, it has been said by others: ‘ It 
is declared, that there is no original connexion of sons and daughters, 
in property received by their mother after marria ge [Anvádheya], or 
given by her husband through affection [Pr ítidatta.] 


15. ‘The distinctions in succession among daughters, are pointed 

l out by Manu :4 “A woman's property goes to her 

Among daughters, children, and the daughter is a sharer with them, 

oa aee E provided she be not given away ; but if married, she 

sons. E receives a mere token of respect. » Isa shar er, shares 

equally with the sons. Not given away, unmustried. 

1t means, that if there be one [unmarried], then the married [daughter] 

*. ' receives a mere token of respect, that is, only 

ff none unmarried, something very small. If there.be mo unmarried 
the married ones 

eae o daughter, the share of the msrricd daughter is equal 

to that of the brothers, according to the text of 


Katyayana :5 *“ Martied sisters shall share with [brothers or] kinsmen.” 


16. Some trifle also must be given to the daughters of those 
The daughte daughters, accbrding to the text of Ma anu:9 “ Even to 
daughters S me. the daughters of those daughters something should be 


thing, given, as may be fit, from the assets of their materni 
CLVII. grandmother, on the scorb of natural affection." 
» 
————————— MOORE ERR EMPRESA cM 
1—Chap. 9th, 195. up 9th, 192. Mtt. 370. Jim. Va. 78. Dota 3d, 587. 


3— Page 371, not quite in the words of our Author. 

4— T$ is not a text of Manu, but of Brhaspati, quoted by Kulluka in his loss on the 
above text of Manu, and likewise in Jim. Va, 78. ang Digést 3d, 588. Of the readings 
noticed, our Author follows thak of ‘t labhate mina matrakam,” and himself, in para. 25 
refers it to Brhaspati. 


5—Digest 3d, 594. i 6—Chap. 9th, 193. Mit. 270, Digest 3d, 600. 
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17.. But all acquired by marriage [Yautaka] goes to the unmar- 

| ried daughter alone, not to the son. So a prior text 
all property acquir- of the same:! “ Property given to the mother on 
Baorktem a ee her marriages [Yautaka] is inherited by her [un- 
the son takes. married] daughter.” Property given on her marriage, 
" whatever is received by her at the time of marriage 

or other [ceremony] whilst seated together with her husband; for, 
according to Madana: ‘The word Yautaka,"is, in the Nighantu, 


derived from their being then joined together [Yuta]. 


18. In respect ta woman's property, before enumerated in the 

texts of other sages, distinct from that acquired 

All the property, subsequent to marriage [Anvádheya] or through 

except two kinds, their husband's affection [Pritidatta], these distinc- 
goes to daughters, E : 

unmarried orunpro. tions are declared by Gautama :2 “ A woman's pro- 

vided. perty goes to her daughters, unmarried or unprovid- 


ed."  Unprovided, such as are destitute of wealth. 


19. The daughter of a Brahmani wife, however, shall take the 
mM | wealth of her step-mother; thus Manu:3 “ The 
ddr n wealth of a woman, which has been in any manner 
vclias aaa, given to her by her father, let the Brahmani damsel 
take; or let it belong to her offspring.” By giving 
the particle or the sense of ‘ and,’ we have it, ‘and shall be shared by 
[her issue]. Some say, that the word Bráhmani is used to denote any 
girl of equal or superior caste, but the proof of this must be well 
examined. 


20. If there be no daughters, then the issue of 

Mss esr those daughters succeeds, according to the text of 
Pu RO MAD Nárada:* ** Let daughters divide their mother's 
E “wealth; or, on failure cf daughters, their male 


issue [tad anvaya."] 


21. A distribution among daughters by different mothers, as well 
TT as among the different daughter's sons, to be just, 
aui le must be apportioned after the example of that pre- 
mong their sors, is scribed for the sons of ditferen£ fathers, where the 
according to partition is according to their father's shares [not to 
mothers. the number of the sons of each father. ]® 


29. However, Yájfiavalkya says :6 “The daughters share the 
4 ` 21 ? T "a 
The issue of the residue of their mother’s property, after payment 
daughters, succeeds Of her debts, and the issue succeeds in their default. 
on their default. And here again, some say, the word issue [anvaya,] 


a ————————————————  J iP 


1—Chap. 9th, 121, Jim. Vá. 82, and notes. 
2 — Ante, Sec. 8th, para 12. Reporta 2d, 448. 
3— Ch&p. 9th, 198. Mit. 372. Jim. V4, 83. 


4—Mit. 370 and note. Jim. Vá. 82. In the former, it is translated ‘their male 
issue," in the latter, “her male issue," our Author prefers the former: see para. 28. 


5— See Section 4th, para. 20. 6— Mit. 266-7-368, Jim. Va. 82. 
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CLVIIL has reference to the offspring, of the daughters ; 
: | whilst others hold, that if she leave no daughter, 
Sons take the pro- (ven her sons may take it, since the word tad! in 
perty, if the debts y ue 
are equal to it, or the text of Narada above, distinctly points out the 
more, mother alone* and this ffirst] doctrine agrees 
with custom. The residue afle? payment of her 
debts ; on this subject those acquainted with the ancient law have 
declared, that the sons'alone must take the property, [if only] equal to, 
or less than, the amount of debt. 


9 : * ^ : : 
One Ead qnt uf 23. If daughters or the rest do not exist, 
daughters and their the sons, grandsons, and the TORI must take it, ior 
issue, sons, and their thusit is declared by Katyáyana:? “ But on failure 
NR of daughters, the inheritance belongs to the sou," 


24. "This riecht of inheritance, of daughters and the rest, in the 
mother's proper ty, Xists only in wealth given before 
The right of the the nuptial fire [udhyagni] and in the bridal 
daughters and their procession, [adhydvahanika,] and the other [kinds ] 

issue, confinedto the i ded t iot 49 
six kinds of proper. 2bove recorded in the texts [paras. 1—2—3,] 
ty. specifyimg woman's property ; for, if relating to all 
wealth in which their mother has. any property, it 

would go to set aside those texts [limiting it to six.] 


20. From this we must understand, that the often-repeated term 

‘woman’s property,’ which Br haspati, Gautama, and 

The term woman's the rest, have adopted; for example: ‘ A woman's 
property’ confined to : > fe = 

the preceding texts. property goes to her children ;" [para. 15,] “A 

woman's property gocs to her daughters,” [ para. 18, | 

and the like, relates even to the texts above deliverad, As many 
again as, even without actually keeping the phrase, * woman's property,’ 

have parallel expressions, such as, ‘divide ‘the maternal estate,’ 
{ Manu, parg. 13,] or the like, all those in like manner have reference 
to the same téxts, by a combination of objects having the same origin. 


26. However, the text of Yajnavalkya :3 “ Lot sons divide equally 
hath the effects and the debts, after [the demise of] 

qun their two parents :" relates to [what is] acquired Es 
the general right of * the act of par tition and the like, with the exception 
sons. of' that declared in the above testa [38 woman's pro- 
CLIX. perty.] From this it is clear that, if there be daugh- 

| ters, the sons or other heirs even succeed to the 


mother's estate, distinct from that part befere described [as woman’ S 
property. ] 


1—Our com ners read tada, following the modern Benares copy, but it is evidently 
wrong, the whole argument running on the word tad ,a8 à pronoun. 


. 2— im. Va. 82, Digest 3d, 594. 


3—Mit. 263. Jim. Va. 55. The last Benni of this text Was quoted above, para. 
22, See section 4th, para, 17. 
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© 27. Again, if there be no offspring of either sex, 
‘On default of off- the further [succession] is declared by Yajnavalkya,! 
he ieee kismen  voforrine to the abovementioned woman's property : 
** Her kinsmeg [Bándhavá] take it, if she die without 
issue.” 
28. The same author expounds the succession of kindred [Ban- 
dhavá]to be according to the. different kinds of mar- 
Their vight de- riage :2 “ The property of a childless woman married 
pends on the par- in tho form denominated Brahma, or in any of the 
ticular form — by : 
which the woman Other four [unblamed modes of marriage, | goes to her 
was married. husband: but if she leave progeny, it will go to her 
daughters; and in other forms of marriage [as the 
A'sura, &c.] it goes to her: father, and mother, on failure of her own 
issue.” ] [In the one case,] if there be no husband, then the nearest to 
her in his [tat] own family takes it ; and [in the other case], if her father 
do not exist, the nearest to her in [her] father's family succeeds, [for 
the law that :] ** To the nearest sapinda, the inheritance next belongs," 
as declared by Manu? denotes, that the right of inheriting her wealth, 
is derive& even from nearness of kin to the deceased [female] under 
diseussion——and, though the Mitakshara4 holds, ‘ that on failure of tho 
husband, it goes to his [tat] nearest kinsmen [sapinda] allied by funeral 
oblations ; and, ‘on failure of the father, then to his [tat] nearest 
sapindas; yet, from the context it may be demonstrated, that her 
nearest relations are his nearest relations ; and [the pronoun tat being 
used in the common gender,] it allows of our expounding the passage 
‘those nearest to him, through her, in his own family :’ for the expres- 
sions are of similar import. | 
29. Inthe Brahma or in any of the other four, relates to the Brah- 
Bm manical class, on account of these [rites] being the onl 
fe ux ones lawful in respect to them. Dat ie Gadan. 
the different classes. Tite is also lawful to the Kshatriya class ‘nnd the rest, 
. 80 also, the wealth of her who has been married ac- 
use cording to that form devolves'to hor, husband alone. 
TS And so Manu :5 “It is ordained, that the property 
of a womeny married by the ceremonies called Bríhma,: Daiva, ATsha, 
Gándharva, or Prájápatya, shall go to her husband, if, she die without 
issue." ‘* But her wealth, given on the marriage called A'sura, or on 
either of the two others Paigdcha and [R&kshasa] is ordained, on her 
death without issue, to become the property of her mother and her 
father. 


1—Mit. 367. Jim. Va. 91. Digest 3rd, 613. 

2— Mit. 368. Jim, Va. G6. Digest 3rd, 606. These rites are explained, Digest 3rd 604. 
3— Chap. 9th, 187. Mit. 347. Jim. Vá. 217. Ante gection 8th, para. 19. 
4— Page 368. The correctness of this version is doubtful, 

5—Uhapter 3th, 106-7. Jim. Va, 87. Digest 3rd, 607-8. 
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30. On failure of the husband of a deceased, woman, if married 
according to the Bráhma or other [four] forms ; or of 
Heirs of a woman her parents, if married according to the A'sura or 
"s failure of her has- other two forms, the heirs to the woman's property, 
wand, and parents, E | NP MP pc 
defined. as expounded &bove, are thus pointed out by Brhas- 
pati:! “ The mother’s sister ; the maternal uncle’s 
wife; the paternal uncle’s wife ; the father's sister ; the mother-in-law, 
and the wife of an elder brother, are pronounced similar to mothers. 
If they leave no son born in lawful wedlock, nor daughier’s son, nor his 
son, then the sister’s son and the rest shall take their property." Here 
must be understood, ‘on failure both of the datghter, and also of her 
daughter, because only on failure of them does the right of inheritance 
pertain to the son born in wedlock, or to the daughter’ 8 son. 


l əl. In respect of property given by the kindred 
a: ue edo dena [ Pandhu]at an A'sura marriage or the like, Kátyáyana 
sents from kindred,  Says:? “That which has been given to her by her 

kindred, goes, on failure of kindred, to her son." 


32. But onthe subject of the perquisite, Gauta- 
ma holds :3 ‘The sister's perquisite belongs to the 
uterine brothers ; after [the death of] the mother,” 


And the brothers 
get the perquisite. 


33. But what Cankha says :4 “The lover [may take back] his 
nuptial present [on the death of his betrothed mis- 
tress],” must be understood of one, dying previous 
to the celebration of the marriage. Flere it is further 
CLAL remarked by Y&jfiavalkya:5 *' ‘Lf she die [after troth 
When the bride plighted], let the bridegroom take back the gifts 
n beter "Lone which he had presented; paying however, the charges 
deducting charges. : 
on both sides" The meaning is, that the hush: wd 
may take back, if his bride be dead, what remains of tho perqäisite 
previously given, after calculating the expenses, incurred by himself 
and by hor father. ; 


94. On some points Banddhayana records » distinction :9 he 
| wealth of a deceased damsel, let the ous bro- 
Presents by the 

maternal kindred, thers themselves take, On failure of them, shall 
belong to the bro. belong to the mother; or if she be qed: de the 
pd a deceased. father.” Those skilled in the ancient law havo 
Ps déclared, thatethis relates to ornaments or the hike, 
presented by the maternal grandfather and tho rest, nt tho time of 
betrothal, to a girl [who afterwards] dies before 'ompletion of the 

marriage. Here ends the subject of woman's POE 


eee cedes MC abe gusce dus eun ede ae ta he mind xc ict hell £L SES ceu Nox ens MS tmt 


Gifts to be restor- 
ed tothe bridegroom. 


[4 'F 


Li E " md rt . 
}--Jim. Và. 96. Digest 3-617. In the translatio: of Jim. Và. the materaal uncle is 
put for his wife, and the paternal uncle’s wife is ^ot noticed. The present version will 
be found in the Digest 3d, 618, except that his son /s there explained, the son's son, 


+ 
2.-Jim. Và. 96. Digest 3d,,5 594. 615. In both, itis ‘ husband, instead of »on. 
*3..Mit. 369, Jim. Va. 94 Digest od, 614. AU the authorities sevm in favor of thia 
version against Jimata Váhana. : . 


4—- Digest; 3d, 614. 5--Mit. 2373. 6—Mit. 374. Jim, Và, 90, Digest 34, 612. 
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SECTION XL 


v —p—-— 


5 M M e 6 . 
Of exclusion from inheritance, —(Anamga.) 


1 Yajnavalkya says:! “ An impotent person, an outcast. and 
his issue; one lame, a madman, an idiot, a blind 
ue er. man, and a person afflicted with an incurable disease, 
must be maintained, 88 well as others [similarly disqualified], must be 
maintained, excluding them, however, from partici- 

pation.” His issue, means the offspring of an outcast. 


2. Af, after division, virility or the other [absent qualification] 
be reg: ained, by medicine or other means, the person 
will then receive his share, like as a son born after 
partition [does ].? 


but may recover 
thoir rights. 


: 
3. Manu says :3 “ Impotent persons and outcasts ; persons born 
blind or deaf ; madmen, idiots, the dumb, and such 
as have lost a sense [or limb, nirindriya], are exclud- 
ed from a share of the heritage.” Jave lost a sense, 
deprived of the nose [or smell,] or the like. Narada also declares : » 
* An enemy to his father, an outcast, an impotent person, and one 
formally expelled (Apayatrita), take no shares of the inheritance, even 

UI though they be legitimate: much less if thoy be 
de sons of the wife by an appointed kinsman."5 . ‘ One 
afflicted with an obstinate or an agonizing disease, an idiot ; one insane, 
blind, or lame, must be mauintemod by thó family, but their sons tako 
the shares [of thew parents.” | 


Disinherited per- 
sons enumerated. 


4 

4. Formally expelled, one éurned out by his kitsmén with the 

©: ceremony of kicking down a waterpot or the like, for 

Explanation of the hio treason [Rájadroha] or a similar crime, accord. 
term ‘formally cx- 

nelled? mg to Madana. It properly applies to one who goes 

dti across the sea in a vessel or the like, to anothor 

quarter of.the globe, for the sake of a livelihood; [for] 6 ** Com- 

munion is not permitted with a Brahman [Dvija] who has passed the 

sca in a ship, even though he has performed penance for it;" thore- 

fore, connexion with such an one in this ago of the world, is repre- 


1—Mif. 360. Jim, Vá. 103. "Digest 3d, 321. Reports Ist, 412. 
2—Ante Sec. 4th, para. 35. 3—Chap. 9th, 201. Mit. 361. The term 
Nirindriya is explained, in Jim. Va. 103 note 7. Reports Ist, 78. 


4— Mit. 361, Jim. Va. "104. Digest 3d, 303. Reports Ist, 78. Our Author adopts 
none of the readings noticed by Jim. Va. but takes that ef Cankha’ s text below. ‘ 


' 5— Digest 3d, 303. 
6— General note to Manu, Srarti (3). 
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hended. And no form is laid down for. performiyg the ceremony of 
kicking down the waterpot, or for expulsion for high 
treason. Cankha and Likhita:! ‘The heritable 
right of him who has been formally degraded [ Apayá- 
trita], and his competence to offèr oblations of food and libations of 
water, are extinct.” 


‘Another result of 
degradation. 


5. Vasishtha :2 $‘ They who have entered into another order, are 
debarred from shares.” Here are meant the per- 

E AE petual student, the hermit, and the ascetip. Kátyá- 
red from shares and yana’ “ But the son of a woman married in irregu- 
sons of women mar- far order, as well as he who is produced through a 
2 in irregular or- Kingman [Sagotra], and an apostate fr om a religious 


order, never obtain the inher itanco."? 


6. [Produced] through a kinsman, means one born of a woman 

: l married to one of her own [Sagotra] relations. Zhe 

Explanation of ; 

deum son of a women married in irregular order, means, 

according to somo, the Kshotraja, Kanina, and other 

sons. But, when the marriage of a younger daughter has been cele- 

brated whilst her eldest sister is still ihmatmed. they are then both 

said to be ‘ out of their order ; and this is the proper application of 

ESI the term [Akr ama.] Ifhe be of the same class as 

pe his father, his qualification for inheriting is declared 

Tf of the same class by the same author: “ But the son of a woman 
as the father, the son : at. d : : 

may inherit. married in irregular order may be heir, provided he 

belong to the same tribe with his father: and so 

may the gon of a man, belonging to a different [but superior] tribe, by 

a womhn espoused in the regular g gradation. 


13 
4. Also, if sons be begotten by a husband on a wife sprung.from 
T highér class, they shall not take the inheritance, 
ET by a wbmaB, for thus says the same author:9? “ The son of a 
of higher class tlo aie * 
nU woman married to a man of inferior tribe, is not 
hei? to the estate. Food and" raiment for life are 


considered to be ae to him by his kinsmen.” 


8. If there ps ilice sons endowed with good qualities, the in- 
dosis " * heritance is not to be taken by a vicious one ; for 
vicious son does " G £6 zn) j 
day aert ut oper says Manu : All those brothers, who are addicted 
sons exist. to any T lose their title to the inheritance.” 
Brhaspati:7 “Though born of a woman equal it 


. 1 —Digest 3rd, 300. Jim. Và, 101, which attyibutes it to Apastamba, 
2.-Mit. 355-361. Digest 3rd, 327. 3—Jim? Va. 104, and notes, Digest 3d, 325-6. 
A—5<_-Digest 3d, 326, Jím. Và. 105. Of the readings mentioned, our Author has, 
' grassachhadanam atyantam.’ í ' : 
e 6—Chap. %h, 244. Jim. Vå. 102. Digest 3d, , 299. 
7—J ím. Va. 102. Digest 3d, 301-2, where the term Crotriyà i is applied to the kins- 
men themselves, ay an illustration merely, , 
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class, a son destitute of virtue is unworthy of the paternal wealth; 
it is declared to belong to those kinsmen who offer funeral oblations 
to the deceased, and are of virtuous conduct.” ‘A son redeems his 
father from debt to superior or inferior being ; consequently there is 
no use for one who acts otherwise." ' 


9. But all those excluded from participation must be maintained 

during the rest of their lives, by those who get the 

Persoas excluded estate, from this text of Manu! : *'* But itis fit, that 

: EL EY a wise man should give all of them food and raiment, 

as long as they live. Without stint, to the best of his power: for he, who 

gives it not, shall be deemed an outcast.” (Without 

stint, signifies ‘as long as they live,’) as well as from the foregoing 

one of Yajfiavalkya [para. 1:] <“ Those excluded from inheritance, 
must still be maintained." 


10. Those who have entered into another order, and outcasts, as 
well as their respective sous, are not to be maintain- 
Except those en- od, Vaishtha says: '*'lhey who have entered into 
tering anotherorder, | , ar 
outcasts, and their another order, are debarred from shares [para. 5]: 
sons. as also an impotent man, a madman, and an outcast ; 
CLXIV. but let the impotent and madman (receive) a 
maintenance." Here, the maintenance of two only 
being mentioned, is meant as an indication that the others are exclud- 
ed. Devala:? ‘ When the father is dead [as well as in his life-time, | 
an impotent man, a leper, a madman, and idiot; a blind man, an out- 
cast, the offspring of an outcast, anda person fraudulently wearing tho 
token [of religious mendicity,] are not competent to share the heritage : 
food and raiment should be given to them, excepting the otitcast.” 
Wearing the token, assuming a prohibited mark [linga]. Bauddhayana :3 
«Le the co-heirs support with food and apparel those who are in- 
capable of business, as’ well as the blind, idiots, impotent persons 
those afflicted with disease and calamity, and others wio Are incompe- 
tent to the performance of duties, excepting however the outcast and 
his issue.” Even tliose degraded from the life'of an ascetic, as well 
as their sons, are neither of them to be maintained, according to 
Madana and others. (C 


11. But the blameless sons, even, of one from these causes disin- 
herited, shall take'a share, according to the text 

The qualified sons of Vishnu :* ‘ The legitimate sons, even of these, 
ef a disinherited [are sharers of the patrimony ;] but not the sons 


man, may inherit; eae 
iuh dm excep. born to'a degraded man after the commission of the 


tions. act which caused his degradation, nor those who aro 
c procreated [on a woman of a higher class, that is] 
in the inverse order of the classes : their sons do not participate, even 
rx UR D M A Us Hee G eee MM. Dae Menelao : pu LT ME EIU E pc 
v L—-Chapter 9th, 202. Mit 363. Reports Ist, 412. 
2—4Jinl, Và, 103. Digest 3rd, 304. 3 -Jim, Và, 104, Digest 3d, 316, 


4— Digest, 3d, 316. 
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in the property left by the paternal grandfather :”, and this of Yajna- 
valkya:! “ But their sons, whether legitimate, or the offspring of the 


wife by a kinsman, [Kshetraja] are entitled to allotments, if free from 
similar defects." 


12. Yájfiavalkya:? delivers a special rulé concerning the 
Esch sedis f daughters and wives of these: “Their daughters 
Ho „od must be maintained likewise, until they are provid- 


daughters. ed with husbands.” ** Their childless wives, conduct- 
CLXV. ing themselves aright, must be supported , but such 


as are unchaste, should be expelled: and so indeed 
should those who are perverse." If she be unchaste, a woman must be 
turned out of doors, and without a maintenance. A perverse woman 
also should be turned out of doors, but a maintenance must be provid- 
ed for her, according to Madana, and others. 


1— Mit. 363. Jim, Và, 107. Digest 3rd, 322, Reports 2nd, 669, properly applying to 
paras, 1.2, but omitted. 


2—Mit. 308. Jim, Va. 107. Digest 3rd, 3429. Reports, Ist, 412. 
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CHAPTER V. 


NON-PAYMENT OF DEBTS, —[RNA'DA' NAM]. 


" 


—— 9 ———— 
SECTION L 


Š [T] 
Of Loans in General, 


1. JORUASPATI: i explaims, on this subject, the rules for 
| - regulating a ereditor's conduct, or transactions : * A 
Loans. " prudent lender should always deliver the thing 
CLXVI. lent, on receiving a pledge [Dandhaka] of adequate 
value, cither to be used. by him, or merely kept in 
hisjhands ; or with a sufficient surety [Lagnaka], and either with a 
written agreement, or before credible witnesses." A pledge, such as 
this, when the pawnee promises, ‘ As long as | fail to clear off thy debt, 
BO long will I not alienate, either in gift, salo, mortgage or other mode, 
this house, field, or other [ pledge. "| Surety, one standing in the debtor’s 
room. The same author says :2 ‘ That loan [rna] which, increased to 
four times or,eight times the principal, is [thus] roceived back, without 
apprehension of sin, from an abject or distressed person, is called a 
loan on interest [kuside. 4 


2. Kátyáyana:? “Stipulated interest [karita] 18 bai which has 
. been specially [and freely] promised by the debtor, 
in a time of extreme distress, above the allowed rate.” 

* When any one pays interest from time to time, it is recorded as 
Cikhávrddhi or hair-interest.” From timo to time, means interest is to 


be paid by the day, month, or year. 


Interest on them. 


9. Yajnavalkya:4 “ An eightieth part [of the principal] is the 
monthly interest, when a pledge has been delivered : 

otherwise, it may be, in the direct order of the classes, 
two,.three, four, or five in the hundred.” Otherwise : if there be no 
pledge; for V yásdi saya i * Monthly interest is declared to be an 


* The rates of it. 


1--Digest 1st, 10. St quee Elements Ist, 276.306. Dhanika, Uttamp~rnika—a 
lender, obligor, creditor. Rnika, Udhamarnik, —the borrower, obligee, debtor, 


2—Digest lat, 11. 3—Digest, 1st, £0. Colebrooke on Oblig. 34: For 
interest, see Strange, 1st, 295.6. 


4—Digest lst, 99. 5— Digest Ist, 101. 
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eightieth part of the principal, if a pledge be given ; a sixtieth part is 
to be paid, 1f there be [only] a surety ; and if there be neither pledge 
nor surety, two in the hundred [may be taken from a debtor of the 
sacerdotal class.]" Yajfiavalkya! ordains: “ All borrowers, who travel 
through vast forests, may pay4ten, and such as traverse the ocean, 
EETU. twenty in the hundred :” They must pay it, as shewn 
by the last half of the couplet: ‘‘ To lenders of all 
classes [according to ‘circumstances ;| or whatever interest has been 
stipulated by them [as the price of the risk to the lender."]  ' 


+4, Vishnu says: “ In all the classes, if & person borrow money 

l under agreement, as, ^ I will repay it to-morrow, but 

mul without should for his own profit not pay it, the lender shall 
receive interest from after [the term fixed.”] The in- 

terest on a thing lent for use [Yáchita,] is thus declared by Kátyáyana :2 
* He who, having received a chattel lent for use, goes to a foreign 
country without restoring it, must pay, interest, according to the value 
of it, after one year.—3 : “ Though a loan be made [expressly] with- 
out interest [Uddhára,] yet, if the debtor pay not the*sum,lent after 
demand, but [fraudulently] go to another country, that sum shall carry 
interest after a lapse of three months.’—*: ‘‘ A debtor, who even 
residing in his own country, pays not [the debt] after more demands 
than one, shall be forced, however unwilling, to pay interest on it, 
though not stipulated, [after the lapse of one year] And Nárada? 
says: ‘‘ There shall be no interest, without a special agreement, on 
valuable things lent through frieudship, [for use, not for consumption] ; 
but, even without agreement, property so lent bears interest after half 
a yeay.” Katydyana:6 “ What has been amicably lent for use, shall 
bear no interest until it be demanded back; but if, on demand, it be 
not restored, it shall bear interest [on its true value] at the rate gf five 
in the hundred."—7 : **Should a man, haviag bought a marketable 
commodity, [fpudulently] go to another country, without paying the 
price of it, that price shall bear interest after three seasons-[or six 
months]" -*'[Evenhwithout a journey to a foreign country, a deposit, 
the balance of interest, a commodity sold, and the price of a commodity 
purchased, not beipg paid [or delivered] after demand, shall bear 
interest, at the rate of five in the hundred [if the debtor be a Cüdra]." 
o. Nárada8 says: '' A commodity, the price [of a commodity], 
wages, a deposit, and [the like}; a fine [to the king], 
a thing clandestinely taken [without a design to steal 
it] a thing idly promised, and a stake played for, 


Stipulation of it 
when necessary. 


SARUM carry no interest [before demand], without a special 
"occ TP UC RR IR 
1 —Digest lst, 42. 2— Digest lst, page 36 and 37, for the different readings. 
a 3—Digest lst, page 46, Strange Ist, 286. ° " 
4— Digest 1st, page 104, where it is ‘three seasons.’ , 
5— Digest lst, 97. 6—Digest Ist, 99-100. ° 1—DigeBt Ist, 104. 


8.—Diest 1st, 134. 
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agreement." A stake played for, the object played for with dice. 
Without special agreement, not positively declared. Yajfiavalkya :! 
** property lent, which the creditor will not receive back, when tendered, 
must be deposited with a third person, and bears no interest after- 
wards." 


6. Brhaspati:? ‘On the precious metals [or gems], the interest 
may make the debt double; ^n clothes and inferior 
metals, treble; on grain, quadruple; so on fruit, beasts 
of burden, and wool or hair.” Fruit, flowers, roots, 
fruits, &c. Beasts of burden, bullocks, &c. Wool, that of sheep ; and 
the hair of the Chamara [Bos Grunniens| and other [animals of that 
species.| But, this of Manu :3 “Interest on grain, on fruit, on wool 
or bair, on beasts of burden, [lent to 5e paid in the same kind of equal 
value,] must not be more than enough to make the debt quintuple,” 
must be understood as a prohibition of six-fold, or higher increase. 
Kátyáyana says:* “ For gems, pearls and coral; for gold and silver, 
for cloth made of [cotton] the produce of fruit, or made of silk, 
or made of wool or hair, the interest stops when it doubles the debt." 
Of silk, tnat is, made from the produce of insects, and clothes made 
from the hair of the Chamara and other animals. Vasishtha: “ In- 
terest on copper, iron, queen's metal, prince's metal, tin, and also on 
lead, makes the debt three-fold, only if much time have elapsed." Vyasa: 
“Interest increasing the debt six-fold, is declared allowable on 
vegetables, cotton, and seeds." Katydyana:5 ‘ For all sorts of oil 
and spirituous liquors, for the different kinds of clarified butter, for 
molasses, and salt, the interest is held legal, though [with the principal], 
CLXIX the debt be made octuple.” Vishnu :6 “On precious 
metals, [or gems], the highest interest shali make 
the debt double; on cloth, treble; on grain, quadruple; [on fluids, 
octuple]; on female slaves or cattle, the offspring shall be taken as 
interest.” So:7 ‘ [Rare] flowers, roots, and fruit; what is sold by 
weight [except gold and the likel, may make the debt vieh:-fold." 


Accumulation by 
interest specified. 


7. Nárada:8 “ O£ interest on loans, this is the universal [and 
highest rule]; but the rate customary in the country 
where tho debt was contracted‘ may be different.” 
Universal every where current; and this relates only to a debt doubled, 
or more than doubled, by interest, by the first transaction ; for if at a 
different time a fresh speculation be entered into, with a different 
person, or even with the same, under a chance of profit or loss, in 
such case, even higher interest may accrue. So also Manu :9 “ Inter- 
est on money received at once, [not month by month, or day by day, 


Explanation, 


etree naa 


1—Digest Ist, 133. 2— Digest 1st, 109. 3— Digest 1st, 112. 
4 —Digest 1st, 121. 5—Chap. 8th, v. 151. Digest Iss, 110. 
6— Digest 1s*, 113. 7—Digest 1st, 115. Vasishtha. 


8—Digest 1st, 53. 
9—Chap. 8th, v. 151. "The last hemistich was quoted above. 
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as it ought,] must never be more than enough,to double the debt, 
[that is, more than the amount of the principal paid at the same time.” 
But in any one case where it is realized [by degrees] or at various 
times also, more than this legal or allowable interest may be levied, 
according to Vijňáneçvara and éther authorities.! | 


———- e E a 


SECTION Il. 


- ie - 
» 


Of Pledges,—[ A'dha. ] 
B_.~-- n: 


1. Brhaspati:2 “A pledge [A'dhi] is called bandha, and is 
declared to be divisible into four parts: Moveable 
[or personal ;] and fixed, [or real ;] for custody only 
[gopya;]| and for use bhogya].” Narada:3 “That to which a [secon- 
dary | title is given, is a pledge. It has two forms, to be released at a 
fixed time, or to be retained until payment be tendered.”’ 


Pledges. 


2. Harita: “In the same state as the pledge has been deposited, 
even so let the pawnee take care of it: otherwise he 

Rules for their ghalllosehis interest; or incase of its being damaged, 
custody. he shall pay the value of it" Damaged, that is, 
CLXX, if the pledge he destroyed. Yájüavalkya:* “Ifa 
pledge for custody [gopya] be used, there shall be 

no interest, nor, if a pledge for use [bhogya] be damaged :” meaning, 
damaged so as to be unfit for use. Katyayana:5 ‘ Heswho employs 
on work an unwilling [slave or other living] pledge, withouf the 
assent [of the owner,] shill be compelled to pay the value of the work, 
or shall reqeiv4 no interest on his loan." Employs on work, makes 
use of him. vitu of the work, the hire [of the person, &c. employed. | 


3. Yájfiavalkya:6 “A pledge spoiled, '[lost,] or destroyed, 
unless by the act of God or the king, shall be made 
dT by ihe pé0d [by the creditor.” ] Spoiled, which has incurred 
| , damage. Made good, by being restored equal to its 
former state. Brhaspati:7 ‘ Any pledge, being used, and wholl 
spoiled [by the fault of the pledgee,] the principal debt shall be lost." 
In case of a pledge being damaged, its value must be paid for, ae 
Vyasa says:9 If gold, or other (precious) thing, shall be pledged, and 
lost by the negligence of the receiver, that creditqr, on the priucipal 


E M 


1 — Cole. on Oblig. 80. 2— Digest Ist, 140, q. v. 3— Digest Ist, 142. 
4—IPgest Ist, 145. Strange's "Elem. Ist, 288. j ö—Digest lstə 151. 
6—- Digest 1st, 145. Sce post. Chap. 6th, paras, $—7.« 

7— Digest 1st, 149. Strange Ist, 283.288. 

§—Digest lst, 146, 
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and interest of his loan being paid, shall be forced to pay the price 
of the pledge."  Nárada:! “If a pledge be lost [and the creditor do 
not replace it,] the principal itself shall be forfeited ; unless the loss 
was caused [without his fault] by the act of God or of the king." 
Mánu:? “ [The pawnee] must satisf, the pawner, [if the pledge be 
spoiled or woru out,] by paying him the original price of it; otherwise, 
he commits a theft of the pawn.” 


4. Brhaspati:3 “ If a pledge be destroyed by the act of God or 

: king, creditor shall either obtain another pledge, or 

Ebor dde edie receive the sum [lent] together with interest." 

the pawner. Vyása* says: “If the pledge be destroyed by the 

CLXXI. act of God or the king, no fault is by any means 

o imputable to the creditor.”  Kátyáyana:9 ** When 

a pledge becomes unfit for use, or perishes, without any fault on the 

part of the creditor, the debtor shall be compelled to deliver another 

pledge ; [for,] he is not exonerated from the debt."  Yájfiavalkyao 

also declares : “ By the acceptance [or actual possession] of a pledge, 

[the] validity fof the contract] is maintained. Jf it be spoiled, when 

carefully kept, another chattel must be pledged, or the creditor must 
receive the amount [of principal and interest.” ] 


5. Narada? says: “Pledges [ádhi] are declared to be of two 
sorts, immoveable and moveable; both are valid 
when there is actual enjoyment, and not otherwise.” 
Vasishtha also says: ‘‘ When more deeds than one 
have been drawn up, at the very same time, in a case of pledge, he 
who has first got possession must be held to have the strongest pledge." 
The same author adds: “ If two creditors should, on the very same 
day, come with a view to take possession of their pledge, it must then 
be equally divided, and possessed by them ;,this is certain." Katya- 
yana :8 “ Should a man hypothecate the same thing to two creditors, 
what must be decided ? "The first hypothecation shallshe established, 
and the debtor shall be punished as for theft." 


Rules in cases of 
re-bailment. 


6. Yajnavalkya9 says: “ That pledge is totally lost, which the 
pawner fails to redeem when the principalis doubled. 
That fixed with a term for redemption, is lost on the 
expiration of the term: but an nsufructuary pledge 
is never destroyed." But Brhaspati!% declares: ** Gold being doubled, 


Lapse of tue term. 


CLXXII. 


1— Digest Ist, 145. 2— Chap. 8th, v. 144. Digest 1st, 150. Strange 1st, 288. 
3--Digest Ist, 159.. 4— Digest Ist, 160. 
v 5—6—-Digest Ist, 161. Strange’s Elem. Ist, 291. 


7—It is attributed to Vyasa in the Digest lst, 205. Reports 1st, 304. 2d, 134. 
Strange lst, 287-289. 


8—Dsgest 1st, 209, For hypothecation, see Strange’s Elem. Ist, 288-89. Essay on 
Bailments, p. 83.4. 


9—Digest 1st, 183. Reports 1st, 303. 
10— Digest Ist, 186, where the text is attributed to Vyasa, Reports Ist, 303. 
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and the stipulated period having expired, the creditor becomes owner 
‘of the pledge, after the lapse of fourteen days." Vyása:l “ After 
giving notice to the debtor’s family, a pledge for custody may be used 
when the principal is doubled, and so may a pledge for a limited period, 
when that period is expired. Jd 


7. Brhaspati? : “ When the debt is doubled by the interest, and 
the debtor is either dead, or has absconded, the creditor may attach 
his [pledge or the debtor's] chattel, and sell it before witnesses." 'Yájfia- 
valkya:3 “ A debtor shall be compelled to pay, with interest, a debt 
contracted on a peculiar pledge, Lean fand he shall be compelled 
to re-pay two-fold, a debt contracted on a chattel [of small value] 
delivered as an earnest [of purchase or sale.] When a borrower, from his 
confidence in the lender, deposits with him a valuable pledge for a 
small consideration, or where the lender, entertaining a like confidence 
in the borrower, advances a large sum on a pledge of small value, this 
will be a peculiar pledge ; or the word Charitram may signify, the pledge 
of good actions, as, of the reward for ablution in the Ganges, or the 
like. And in both these species, denominated peculiay pledge, even 
if the thing be doubled by interest, it 1s not forfeited. Even if the 
debt be doubled, it must be paid, but the pledge is not forfeited. 
Delivered as an earnest, means that when a debt contracted on such 
grounds is doubled with interest, the earnest so pledged is not forfeited. 


8. The same author? says: “To the debtor who comes to redeem 
: his pledge, the creditor shall restore it, or be 
Vus E °! punished as a thief ; and if the creditor be [dead, or] 
E absent, the debtor may pay the debt to his kinsmen, 

and sltall take back his pledge"5 : “Or appraised at the value it then 
bears, it may remain there [with the creditor], exempt ftom interest.” 
If the creditor (Uttamarna| be not present, [the debtor] may plave the 
amount of his debt, with its interest, in the hánds of some other per- 
son of his qredJtor's family, and take back his pledge. Or if he wish 
to sell the plédge, from desire of realizing its value, let him have it 
valued at the time, aid leave it in deposit [with+His creditor but] with- 
out interest [considering it a debt discharged]. This is the meaning. 
. . P*haspati:9 “ When land or other [immoveable 
CLASSE property] has been enjoyed, and more [than the 
principal debt] has accrued therefrom, then, the principal and interest 
having been realized, the debtor shall obtain his pledge."  Yájfia- 
valkya: “ Whenever a debt under mortgage has become doubled by 
interest, then the pledge shall certainly be returned, whenever double 

the sum lent has been received." 


n ->— gf easy, 
1—Pigest Ist, 197. ? 2—Digest Ist, 189. Strange's Elem, Ist, 288. 
»3— Digest 1st, 203, from which the present trankation deviates tq suit the gloss. 
4— Digest Ist, 169. *5—Digest Ist, 171. 


6—Digest Ist, 177. 
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SECTION III. 


———»-- pn j - 


Of Sureties,—[ Pratibha]. 


1. Now surety is of three kinds, according to Yájriavalkya,! who 
says, '' Suretyships is ordained for appearance,. for 
trust, and for payment.” Trust here means,—Rais- 
ing of confidence, by saying ‘ this man is true.’ Brhaspati :2 again, 
enumerates four kinds of -sureties, [of whom]: “The first says, ‘I 
will point him out ;’ the second, * this man is trust-worthy ;’ the third, 
‘I am the payer of this money ;’ the fourth, ‘I will cause to give it; ” 
Which last means, ‘I will hereafter make [the debtor] pay this debt’ 
Kátyáyana says: “ Let three full Paksha, or lunar half-months, be 
allowed to the surety, for the purpose of seeking an absconded prin- 
cipal, and if he point out the principal, then let the surety be held 
worthy of being absolved.” The three half-months, are to be under- 


stood only as an example, meaning, that so much time must be allowed 
as 18 required for the search. 


Sureties. 


2. Kátyáyana:9 “ If a surety for the appearance of a debtor pro- 
RM duce him not at the time, and in the place agreed on, 
salver: he shall discharge avhat he is bound for, unless he 
was prevented by the act of God or the king.” Dis- 
charge what he is bound for; shall pay the sum due to the creditor. 
Brhaspati* : * The two first [kind of sureties] on failure of their engage- 
ment, must pay the sum lent, at the time stipulated : the two last, or in 
default of them, their issuc, when tho debt is sued for Katydyana :5 
E E 9" “ Money due by a surety need notem any account 
CLXXIV. -be paid by his grandsons, but in every instance such 
a acbt incurred by his father raust be made good by 
a son, without interest." Vyasa :8 ‘ The son of a son shall [in general] 
pay the debt of his grandfather, but the son [only] shall-pay the debt 
of his father incurred by his becoming a surety, [and 
both of them] without interest ;. but it is clearly set- 
tled, that their sons, [the great-grandson and grandson respectively ] are 
not [morally] bound to pay." The grandsons need only pay the principal 
amount of their grandfather’s debts—A son need only pay the principal 
of a debt incurred by his father as a surety, and devolving on him. 


but not grandsons. 


€ ; ^ 
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3. This however, supposing the security to have been undertaken 
by him without receipt of property [or consideration] 
in return ; for if he received [any] property as an 
inducement to become surety, in that case, the sum for which he was 
bound shall be paid with interest, by his sóns or grandsons. And 
accordingly Kátyáyanal declares: “ Should a man become surety for 
the appearance of a debtor, from whom he had received a pledge [as his 
own security], the cretlitor, [if that surety die], may compel his, son to 
pay the debt, even without assets left by his father." 


Exception. 


4, Yajnavalkya :2 “ When there are two*or more suretics jointly 
P bound, they shall pay their proportionate shares of 
doi c e the debt ; but when they are bound severally [Ekach- 
chháyá], the pdyment shail be made [by any of them], 
as the creditor pleases."  Severally, is when each of them makes this 
agreement, ‘I alone will pay the whole. This [agreement] being 
obtained as the creditor’s guarantee, any one of the sureties, from whom 
he may please to demand the debt, must pay it. If the compact of 
each be thus, ‘I wil pay my share; then payment must be made 
accordingly. Thus must it be understood. Kátyáyana: “ When two or 
more are severally bound, any one of them may be made to pay, when- 
ever he is found. If absent in a foreign country, his son shall pay the 
whole; if the father be dead, his son shall be forced to pay, according 
: to his father's share." Fathers share, that is, in 
CN proportion to the father’s share [of the whole 
debt guaranteed. ] 


5. Yájňavalkya:3 “ When the surety is compelled to pay a notori- 

: ous debt to the creditor, the debtor shall be forced 

Suretys remu- torepay double the sum to the surety.” Bihaspati :4 

ciu bytheprn  « Shonld a surety, being harassed, pay the debt for 

cus : which he was bound, he shall receive twice the sum 
from the debtol after the lapse of à month and half." 


MESE" ue 


* 


SECTION IV. 
UB wx 
Of Recovery of Debts. 
ades 


1. Now these are the rules for recovery of debt by a creditor. 
Brhaspati :5 ‘ From a debtor who promises say ment, 


« 
Recovery ofdebts. the debt may be recovered by mild remonstrance 
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and the like; and by other resources; by the mode of moral duty; by 
legal deceit; by violent compulsion; and by confinement at home." 
Promises, engaged for by the debtor. | 


2. By other resources, that is, hy the means [upáya,] which are 
- l <- thus enumerated by the same author:! “ By the inter- 
enumerated TY position of friends and kinsmen, by mild remon- 
strance, by importunate following, or by staying 
constantly at the house of the debtor, he may be compelled to pay the 
debt : this mode of recovery is called a mode consonant to moral duty, 
[dharma,"]? : * When a creditor, with an artful design, borrows any- 
thing of his debtor, or withholds a thing deposited by him, or the like, 
and thus compels payment of the debt, this is called legal deceit 
[upédhi’’|8 “ When, having tied the debtor, he carries him to his own 
house, and by beating or other means compels him to pay, this is called 
violent compulsion [balatkara.’’|# “ When he forces the debtor to pay, 
by confining his son, his wife, or his cattle, or by watching constantly 
at his door, this 1s called lawful confinement [ácharitam."] Following, 
claiming his cttention. Staying at the house, begging the money of 
him. Deposited, [anvahitam ornaments or other things, given as if 
for delivery to another.5 


3. The rules for putting such means in force, are thus declared 

by Kátyáyana:9 “ By mild expostulation let a cre- 

Rules for enforc- lit f tf ki from. hi eR 
io thon: ditor procure payment from a king, from his master, 
CLXXVI. and from a priest; but from a friend, or an heir, by 
some artful contrivance.” ‘‘ Dhrgu ordained, that 

merchants, cultivators of land, and artists, must be made to-pay their 


- debts according to the custom of the country ; but that a creditor might 


enforce payment from dishonest debtors, by violent measures." The 
samt author adds,7 : ** A debtor, being arrested [and freely acknowledg- 
ing the debt,] may be d enly dragged before the public assembly, and 
confined until he pay are is due, according to the immemorial usage 
of the country [degáchára."] Preventing the prisoner trom perform- 
ing natural evacuations, is thus prohibited by the same author:8 ** When 
a prisoner has need of ejecting urine or feces, he should either be 
followed ‘at a distance,] or dismissed on security." . Security, by 
leaving his son or other relative, to be a prisoner 1n his stead. 


4, Taking security for a prisoner’s appearance, he may be set at 
-— liberty for meals; for the same: author says:9 ‘Should 
uM to be he have givena surety , he must be released each day, 
at the hour of meals; and at night, if a surety have 
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been given to such effect : But if he do not tender a surety for appear- 
ance, nor avail himself of such a surety, he must be confined in jail, 
or delivered to the custody of keepers.” “A venerablo, trustworthy, 
and virtuous man, shall not be confined in jail; unrestrained, he must 
be released, [or dismissed] undér the obligation of an oath." Nor 
avail himself, if he should not give [security], haviifg the opportunity. 
Jail, a prison. Keepers ; that is, he must be put in confinement duly 
made over to the officees. — J'rust-worthy, creditable. 


» 
r 


5. Brhaspati:! “ After tho time for payment has past, and when 
the interest ccases [on becoming equal to the princi- 
Compoundinterest pal], the creditor may either recover his debt, or 
snow cd require a new writing in the form of wheel-interest 
CLXXVII. [chakravrddhil" After the time for payment has 
past, and that is, when the debt having by interest 
become double, or more than that |where higher interest is legal], the 
interest on that event reaches its legal boundary. The creditor may 
recover his debt, may exact it. Charging interest on a debt, of which 
the interest has been [from time to time] added to the principal, is 
called chakravrddhi, wheel or compound interest.2 . 


6. Nárada:? “ Should a debtor be disabled, by [famine or other] 
l calainity of the time, from paying the whole debt, 
Mode of exacting he shall be only compelled to pay it [in small sums], 
payment acknow- , : ; a 
ledged debts. from time to time, according to his ability, as he 
happens to gain property. Manu: “ Even by 
personal labour shall the debtor pay what is adjudged, if he be of 
the same class with the creditors or of a lower; but a debtor of a 
higher class must pay it [according to his income], by little and little.” 
And though Yajnavalkya® says: “ He may compel a poor debtor of 
a low class to do work, by way of paying his debt: but a Bréhriana, 
if indigent, must be made to pay gradually according to his income 
[or casual ¢ ains P? yet the word Brdéhinena here refers to any man of 
high caste. ‘tlhe same author® adds: “ Ho who recovers an ackuow- 
ledged debt by his own act, [in any of the legel modes to which the 
debtor has tacitly consented] shall not be blamed by the king; and if 
the debtor shall cotplain of such an act before the king, he shall be 
fined, and compelled to pay the debt.” 


7. Brhaspati:s “ This rule concerns an acknowledged debt; 
Dobtorsar pedido but he who contests the demand, shall be compelled 
justice. ' to pay, on proof in court by written evidenco er 
oral testimony." * When the debtor appeals to 

judicature, or when the demand is unliquidated [or doubtful, sandigdha] 
he shall never be constrained by the mere act of the credito" ; and he 
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who constrains a debtor thus exempted from such constraint, shall 
CLXXVIH be fined according to law." Constraint [ásedha] ;! 
T imprisonment not against the king's order. He 
adds :2 '* A debtor is considered as appealing to judicature, when he 
says, ‘I will pay whatever shall by law be declared to be due."' 
Kátyayana:? ‘‘ Any creditor who harasses a debtor appealing to 
judicature, shall forfeit that claim, and pay an equal fine.” Brhaspati : 
* Should any person take upon himself to act in a disputed matter, 
without having first made known his case to the prince, he shall be 
seized and sentenced to punishment; neither shall his claim be 
awarded." 


8. Yama:* If a rich debtor, through dishonest perverseness, 
pay not his debt, the king shall compel him to 
discharge it, and may take from him twice the sum 
[as a fine]? Yájtiavalkya:9 “ A debtor shall be forced to pay to the 
king ten in the hundred, of the sum proved against him ; and the 
creditor, having received the sum due, must pay five in the hundred 
[towards defraying the charges of judicature].” Ten in the hundred, 
that is, ten besides [or over] every hundred [awarded to his creditor. | 
A tenth share [from the debtor cast], and a twentieth, [from the 
creditor] 1s here meant. ‘The result is, that these two shares belong 
to the king, and the balance goes to the creditor. Taking a tenth 
share, relates to a poor debtor; for in respect to a rich one, Nárada$ 
records this distinction : “ Butif a rich debtor, through dishonest per- 
verseness, pay not his debt, and the king be forced to cause payment, 
he may then take twenty as his share." Meaning, twenty on the hundred. 


Costs of suit. 


9. When more creditors than one are collected together egainst, 
bit ados one debtor, the order of payment is [to be as] thus 
daos laid down by Yajnavalkya 7 A debtor shall be 
CLXXIX forced to pay his creditors*in the order in which the 
l debts were contracted, after first distha-ging those 
of a Brahman, or of the king.” And in the Viváda Rat.dkara we find 
these words of Kétydyana:8 “If there be many debts at once, that 
which was first contracted shall first be paid, after those of a king, or 
of a Brahman learned in the Veda” :9 “ If all-the contracts were writ- 
ten in one day, the debts, payment, subsisting demand, and interest, 
shall be equal ; otherwise, in order of time" :10 * That capital on which 
it is proved that the assets were gained, and no other debt, must be 
paid by the debtor [out of those assets."] 
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10. Yajnavalkya,! “If the debtor pay by little and little, let him 
write the sums paid on the back of his written con- 
tract, or let the creditor give a receipt signed by his 
own hand." Narada:2 “ Let the creditor give a 
writing after the debt has been &cquitted ; or if that cannot be, let him 
make a [public] acknowledgment: this shall be a ‘mutual acquittance 
of the creditor and debtor. Acknowledgment, some deed of settle- 
ment, for the purposeeof making known repayment of the debt. 


Receipts and ac- 
quittances. 


11. The bad consequences that will ensue to a debtor, neglecting 
to pay his debts, are now described. Katyayana 

Mural effect of eT 
faa. says: “ He who shall not pay to his creditor what 
he has received from him in loan [Uddhára] or other 
way, shall most certainly be born agam, either his slave, servant, wife, 
or beast of burthen." oan, debt [of all kinds, rna.] To other, must 
be supplied, loan for use, and deposit. Slave, one by birth. Servant, 
a slave bought with a price. Narada: “ If a man do not repay what 
he has borrowed for use, and a debt, as well as what he has promised, 
that sum may bo increased, even to ten million times its original 
amount. And after that, if it be allowed to increase still mòre, until 
by its own accumulation it have amounted to an hundred [times] ten 
million, it must then stop ; the debtor shall becomo, in each successive 
CLXXX. birth, a horse, au ass, a bullock, and a slave.” “ Pro- 
mised, what he has agreed to give. Vyása also 
says: “When a person, being either an ascetic, or keeper of a per- 
petual fire, dies indebted to any one, the future rewards, of the 
austerities of the one, and the sacred duties of the other, shall all be 

transferred to the account of the creditor. 


12. Drhaspati? declares : “ The sons must pay the*debt of their 
father. when proved, as if it were their own [that is, 
with interest ;| the son’s sou must pay the debt of 
his grandfather [but] without interest; and his son 
[that is, the great-grandson,] shall not be compelled t^ discharge it, 
{unless he be heir, and have assets.”] So Yájriavalkya:* The father 
being gone to a foreign country,er deceased [naturally or civilly,] or 
wholly immersed 1n vices [or difficulty,] the sons, or their rons, must 
pay the debt; but if disputed, it must be proved by witnesses.” 


Sons and grand. 
sons when liak'e. 


13. Debts must bo paid by the sons, or other relatives, when mey 
have reached their twentieth year, for Narada says :? 

oe twenty The father, or [if the family be undivided], the uncle, 

oo or the elder brother, having travelled to a foreign 

country, the son shall not be forced to disc hart ge tk» debt until twenty 

years have elapsed. Katyayana :® 6 di the ‘father be at l. »me, e, but 


Jes Digest 1st, 385. 2— Digest. 1st, 384. 
3—Digest Ist, 265-6, and note. Reports 2nd, 9. 
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afflicted with a chronic disorder, [though not without hope of recovery], 
or absent, his debt Shall be paid by his sons, after a lapse of twenty 
years. The word absent includes the sense of ‘ dead,’ as well; even as 
Vishnu says:! '*If he who contracted the debt should die, or become 
a religious anchoret, or remain abroad for twenty years, that debt shall 
be discharged by fiis sons or grandsons, but not by remoter descend- 
ants, against their will. 


14. Ndrada:2 “A father being dead, his sons, whether after 
partition or before it, shall discharge his debt in 
proportion to their shares ; or that son alone who has 
taken the burden upon himself. Kátyáyana: If any 
debts exist against the father, his sou shall not take possession of his 
effects. They must be given to his creditors, and if he die without 

OLXXYIL wealth, still his son must pay his debts." Wealth, 
must be connected to without ; the meaning is ‘ [if 
he die] without wealth? Brhaspati:3 ‘The father’s debt must be 
first paid, and next a debt contracted by the man himself ; but the dobt 
of the paterna! grandfather must even bo paid before either of those." 


Sons of debtors 
how to act. 


15. Yajnavalkya:4 '* A son need not pay, in this world, money 
due by his father for spirituous liquors, for lustful 
pleasures, for losses at play ; nor what remains un- 
paid of a fine, or toll [Culka]; nor anything idly 
promised."  Brhaspati:5 “ The sons are not compellable to pay sums 
due by their father for spirituous liquors, for losses at play, for promises 
made without any consideration, or under the influence of lust, or of 
wrath ; or sums for which he was a surety ;9 or afine, or a toli [Culka], 
or the balance, of either." Uganas declares:? “A fine, or the balance 
of a fine as aiso a bribe [or toll, Culka] or the balance of it, are not to 
be paid by the son, neither shall he discharge debts improper, [not 
sanctioned, by law or custom.’’] i 


Debts not recover- 
able from sons. 


( 9 
16. Theprder of those bouiid to pay the debts (of ote deceased) is 
‘thas told by Yajnavalkya :8 “ He who has received 
D. D Eus the estate, must pay the debts of it; and in like 
debito. Y manner, he who takes thc wife [of the deceased]; 
or the son, whose [father's] assets are not held by 
another [ananyáshrita]: but of one having no sor, the other heirs 
[Rikthinah, must pay the debts: or, snay levy them, para. 1&.]" He 
is said to receive the estate legally, who does so, even when there is a 
son of the deceased in existence, but disqualified by some disheriting 
defect, as if he be an eunuch, or the hike; but illegally, when he usurps 
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the estate of a father, whose son is free from any disqualification. 
The same [responsibility attaches] to him who takes the wife of another. 
The term, assets not held by another, may be understood in both ways, 
[of one who has taken his father’s assets, as well as*ono whose father 
had no assets], by reason of the absence of ait opponent endowed with 
the quality of alienation, as wellas from the absence of an opponent 
only pointing out the quality of property. 


» 
17. And first of all, he who has received the estate ; on fallure of 


E him, the person who takes the wife; and on failuro 
Responsibility de- 


fined of him, the son, possessed eof unalienated wealth 
CLXXXH i [ananyashrita]. If there be none, it must be paid by 
Du uin ™ the grandsons, but the principal only. If they bo 


not in existeneéoe, then the great-grandson, the wife, 
daughter, or other heirs [rikthinah], if they have received the estate, 
must pay the debt—such is the meaning, It is not to be paid by the 
great-grandson, the wife, or the others, if they have not taken the 
estate. But receipt of ever so small a portion of the estate, imposes 
the liability of hquidating the debts, to whatever amount. For there 
is no such law, as [that payment shall follow only on receipt of property | 
equal or more than equal [to the debt to be paid.] 


18. The wife, daughters, and other heirs to a creditor dying with- 
out male issue, being entitled to receive his estate, 
may levy his debts from his debtor. This 13 another 
meaning of the latter part [of the text, para. 16]. 


Heirs of a creditor 
cap recover. 


+ 

19.. Vishnu :! “ He who takes the estate of one whether leaving 

i con a son or no male issue, must pay his debts?" This, 
is E of is the meaning. Brhaspati:? “ Even eo, the person 
who takes the widow shall be hable for the deht, on 
failure of successors to the estate”? Kátyáyma:3 “The judge shall 
compel a sen tó.pay the debt of his father, provided he be involved in 
no distress, be capable of property, and liable to bear the burden ; but 
in no other case shall he compel the son to pay hi5 father's debts." 
** First let him who takes the estate pay; after him, the son: if there 
be no son, or, he be,utterly destitute of means, then he whọ takes the 
wife."  Nárada:* “But if a woman take the protection of another 
man, carrying hér riches and her offspring, he must pay the debt of her 
husband, or abgndon such a woman.”  Kátyáyana:9 ‘ A debt which 
has been contracted by indigent and childless vintners, and the rest 
ocnxxxim must be paid by him, who has the care of their wives.” 
i l Narada says :6 Of the saccessor to the estate, the 
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guardian of the widow, and the son, he who takes the assets becomes 
linble for the debts ; ‘the son, if there be no guardian of the widow, nor 
a successor to the estate ; and the person who took the widow, if there 
be no successor to the estate, nor son.” Or, the meaning of the last 
part is, ‘that if there be'no son possetsed of wealth, then he who takes 
the widow must pay the debts of the deceased ;’ by reason of the former 
quoted text of Yajfavalkya, [para. 16]. 


20. Kátyáyana says:! “ Debts incurred for domestic uses, by the 
slave, wife, mother, or disciple, of one gone to a far 
Debts binding on country, or deceased, and also by his son, must be 
D EE ed paid, so says Dhrgu." And Yájfiavalkya holds :? 
for its use by others. A woman shall not pay debts incurred by her hus- 
band or'son ; neither a father those of his son, nora 

husband those of his wife, unless contracted on account of the family." 
Katyayana: That must be paid, which may have been verbally promised, 
as well as what has been engaged for to another.” Nürada:3 “ A father 
must pay the debt of his son, contracted im a time of distress." 
Yajnavalkya:¢ “If the wife of a herdsman, a vintner, a dancer, a 
washermaán, or a hunter, contract a debt, the husband shall pay it, 

because his livelihood chiefly depends on the labour of such a wife." 
The same author says :» “ A debt acknowledged [by her husband], or 
contracted by her jointly with her husband or son, or contracted by 
the woman herself, must be paid by a wife [or EUM ;] no other debt 
shall a woman be compelled topay." And even if not ac Knowledged, she 
shall still pay it, if she have received his estate: for, thus says | Kátyá- 
yana :6 “ Tf a wife be thus addressed by her lord at the point of death, 
CLYX XLV. [or just before a long journey], ‘Such a debt must be 
paid by thee,’ she must pay it, however unwilling, if 
assets were left in her hands. Nárada:7 “But if a woman who has 
male issue, [but no several property], desert her son, and recur to another 
man, her son alone must pay the whole debt.” This however refers 
particularly to a son who has got possession of his fether’s wealth. 
Nárada:9 “ A debt contracted before partition by an uncle, or a 
brother, or a mother, for the support of the family, all the parcencrs or 
joint- tenants shall dischar ge.” 


, 
- 


2]. Should neither [the creditor, nor] his sons nor oiher relatives, 

.  — be in existence, the modes of obtaining payment 
p MS are as declared by? Narada :9 If © creditor of the 
riestly class be not present but have issue, the king 


“Appropriation of shall cause the debt to be paid [to them ; jl if he have 
the debt, in default 
ot them: no issue, to his near kinsman [Sakulya ;] if he leave 


rone who are near, to those who are distant ee 
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and maternal, Bandhu :] If he leave no heirs, near or distant, [nor 
persons connected by sacred studies,| the king shall bestow it on 
worthy priests ; but if none such are present, let him cast 16 1nto the 
waters : [the debts of other classes, in similar circurhstances, he may 
seize for himself.”] Prajápati also says: ‘If there be no distant 
kinsmen, let it be paid to some twice-born man, or be cast into the 
water: When cast into the water or into the fire, that money is carried 
to tae account of [the deceased, or of] his angestors 
in a future state.” If however an owner should 
appear to claim money [which is to be so] thr own into the ftre, or the 
like, he shall obtain it. 


Reservation. 
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CHAPTER VI. 


Of Deposits,—Nikshepa. 


1. N armia * Where a man bails any of his effects to 


° another; in whom ħe has contidence, and from whom 
Deposits. he has no doubt of receiving his property again, it 
CLXXXV. is a deposit, which the wise call Nikshepa." :2 When 


: a thing is deposited, under seal, without mention- 
Of two kinds, . . . PUE à 
undefined, and mg its quantity ; if its kind and form be unknown, 
aT 9 ^ , € , 7 S * . . . 
specified. o itis considered as an Upanidhi: but the wise call a 
specified deposit. Nikshepa." 


2. Brhaspati:3 “The merit of one who preserves a deposit, or 
protects a dependant, is the same with the merit of 
him who gives golden vessels or clothes.”4 “The 
very thing bailed must be restored to the very man 
who bailed it, in the very manner in which it was bailed: it must not 
be delivered to his heir, apparent or presumptive.” Deposit, a thing 
bailed. Not to his heir, but to the bailer, in his own person. © Manu :5 
* He who restores not a thing really deposited, and he who demands 
what he never bailed, shall both be punished as thieves: or shall pay 
a fine equal to the value of the thing claimed.” 


Preservation and 
restoration of them. 


3. Brhaspati:6 ‘ Should the bailee suffer the thing bailed to be 
l destroyed by his neghgence, while he keeps his own 
gócds with very different care, pr should he refuse 
to restore it on demand, he shall be compelled to 
pay [the value of]it with interest." Different care, preserving his 
own properby. But if his own property Should at the same time 
suffer injury, through that act of negligence, he is 
not to blame. YafMavalkya:7 “If the depositary, 
of his own accord [without the consent of the owner,] use the thing 


e . 


Rules in case'of 
damage, or loss. 


Or use of them. 
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s 1- Digest lst, 401. Strange’s Elem. Ist, 280. 


2-.Divest Ist, 403. For ** deposits under seal,” sce Essay on Bailment:, p. 38. 
Strange lst, 282. For a ‘‘ deposit," seg Essay on Bailments, p. 22, note 4. 


3— Digest 1st, 416, Strange’s Elem. Ist, 281. 
4—Digést Ist, 415-16. Strange’s ‘Elem. 1st, 280. 
e b— Chap. 8th, v. 191. Digest 1gt, 432. q v. 
6— Digest Ist, 420. Strange's Elem. 1st, 278-282. Essay on Bailments, p. 6-46. 
7—Digest lst, 428, Strange’s Elem. lst, 283. 
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deposited, he shall be amerced, and compelled to , pay the price of the 
thing with profit" Use, make a livelihood by’employing it in his 


worldly transactions for the sake of gain. 


4. Profit, interest; of which a distinction is mentioned by 
Kátyáyana:! “ A deposit, the balance of interest, a 
Interest on them. commodity sold, and the price of a commodity 


CLXXXVI. purehased, not being paid after demand, shall bear 
And punishment interest at the rate of five in the hundred? Manu:2 
for fraud. [^^ For the first offence], the King should compel a 


fraudulent depositary, without any distinction 

between a deposit under seal or open, t9 pay a fine equal to its value." 
9. Brhaspati:3 ‘If it be destroyed by the act of God or of, the 
| king, together with the goods of the bailee, there is 
No E Ed no fault in him." Yajnavalkya:4 ‘ But he shall 
king. not be compelled to replace that [deposit] lost by 
Re-deliveryto the the act of God or the king, or seized by robbers,” 
heirs of the bailer. Manu:5 But if a depositary, by his own free act, 
shall deliver a deposit to the heir of a! deceased 
bailor, he must not be harassed, either by the king or by the kinsmen 
[of the deceased"] Heir, a near relation. The sense is this, ‘he 
must not be harassed, without proof, for the sake of more property 

[than was delivered.’ | 


6. The whole of the above laws relating to deposits, are also 
otherwise collectively apphed to other bailments. 
The above rules Bihaspati:6 * In the case of a deposit for delivery 
appliedsto all species iE. aix; 4 
at bailmente: [anvahitam,] a loan for use [yáchitam,] a bailment 
with an artist [cilpí nyása], and a pledge, [bándhaka] 
the same law is enacted, ,and likewise in the case of a person received 
under protaction [or a dependant. P A deposit for delivery, is, when 
a chattel i$ gwen into the hands of another, saying, ‘Such an one 
deposited it with me, and I pray you give it to him.’ Loan jor use, 
ornaments or the like, borrowed for the sake of’ show at a mar riage, or 
other ceremony. A bailment with an artist; what has been openly 
deposited with goldsmiths, or such persons, to be made into earrings 
CLXXXVII or the like. Nárada:7 '''lhis very law is enacted 
l in the case of loans for use [yáchitam,] deposits for 
delivery [anvalitam] and the lke; bailments with an artist, [cilpí 
nyása]8 sealed deposits? [upanidhi,] bailments in the form called nyása, 


1—Digest Ist, 497. | 2—Chap. 8th, v.@92. Digest Ist, 432. 
3-*4— Digest lst, 421-2. Essay on Bailments, 104, b. note. Strange 1staà 278-81-294. 
5— Chap. Sth, v. 186. Digest Ist, 420. : 6— Digest lst, 410. 


7—Digest Ist, 408. Strange'a Elem. Ist, 271. Essay on Bailments, 36. 
8—Exsay on Bailments p.*22, note 7, and p. 90-91. ‘ Hiring of work.” Strange 
lst? 293. e n 
9—Strange’s Elem. 1st. 282. Essay on Bailments, p. 38. See Digest Ist, 402. Yájüa- 
valkya. : 
16 
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and re-bailments [pratinyása."] Re-bailment, that is, when the depositary 
re-bails to another tho very thing which had been bailed or deposited 
with him by the original owner.! 


7. Compensation must in some cases be made by the artist, even 

. ,. when the goods bailed have been destroyed by the 

Compensation in act of God or the king ; for Kátyáyana says:? “ If 
certain cases of loss z IA UNE à 

by the act of God. the artist keep the thing bailed, after the time agreed 

i on for working it [into ornaments and the like,] he 

shall be forced to pay its value, even though it be destroyed by the 

act of God." 


8. Narada: ' An eighth share of the value is lost, of clothes once 
Rate of valuation Washed; when twice washed, a quarter; thrice, a 
for clothes. third ; and when four times washed, a half; but 
Punishment for after more than half the value is gone, it shall be 
unauthorized use of valued in order, according to the damage of each 
them, quarter share.” YajNavalkya: “The washerman 
who wears on his own person, the clothes of his employer, shall be 
fined three panas. But if they be sold, or let out to hire, or pledged, 
or lent out by him, [he shall be fined] ten panas. Let out to hire, 
what has been given to another for receipt of hire. Pledged, put out 
in pawn. 


9, The rules respecting loss incurred in melting all metals, except 
gold, are thus expounded by the same author :3 
“ Gold undergoing the action of fire is nothing dimi- 
nished thereby; the loss on silver in a similar 
operation is two panas per centum; in tin and lead, eight ; in copper, 
five; and ten in iron? Whenever the loss [in the weight] of [return- 
ed motal, whether] silver or other, is greater on these rates,] a fine 
must be imposed on the goldsmith, or othor [workman.] . . 


Rate of valuation 
for metals. 


10. -A distinction as to the increase in weight of thread, furnished 

: ‘the workman for the purpose of making up certain 

E e daria i. clothes and the like, is laid down by the same 
factures. a author: ‘“ Ten palas* per d Shall be the in- 
crease in [weight of] cloths made of woollen or 

PHASE cotton thread. In cloths of middling quality, five 
palas per centum must be the increase? but in those of fine quality, 
three palas are declared to be the standard.” In some kinds, decrease 
is‘ allowable, by the samo authority, who says: “ In embroidered 
cloths, as well as those made of a hair, a thirtieth share is declared [to 
be adinissiblej as locs [in weight,] but there is to be neither loss nor 


$ 
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1—Strange's Elem. Ist, 989-90. 2—Digest Ist, 446. Strange Ist, 293. 

3—The following rules tre not unknown to the English law, which has several 
statutes to prevent fraud in similar cases. See Tomdins, tit. “ Manufacturers." ‘‘ Gold 
and silver," ‘‘ Wire-drawers." 


4—As, Res. 5th, 91. Wilson ad verb. 
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gain, in the weight of those made of silk, or of the bark of a tree." 
Embroidered, by describing the Svastika, or othet patterns on ready 
prepared cloths, or other material, with coloured thread or the like. 


11. In work, when a certain{term is specified, and the workman 
fail to send home the article when demanded within 
the term, then, even if damage happen to the 
goods, the workman is not to blame ;! for the same 
author says: “If, having fully considered the nature of the work, a 
certain time be fixed for its delivery ; in that case, should the owner 
demand it when only half finished, and not obtain it, still it shall not 
be awarded to him.” The exceptions aje declared by the same author: 
If, when tho term has elapsed, and the work is 
finished, the workman should not deliver it when 
demanded of him, and it be afterwards damaged, or stolen; the person 
who would have received the article, shall obtain 
the value of it^ And again: “ He who, having 
received a thing borrowed for his use, shall not 
restore it when demanded back, shall be seized, and by force com- 
pelled to, give it up; and let a fine be imposed, if he do' not then 
restore it. 


Rules regarding 
contracts for work. 


Exceptions. 


Punishment of a 
Íraudulentborrower. 


I SE 
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1— Essay on Bailments, 90.91. ‘‘ Hiring of work,” 
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CHAPTER VII. 


> ILE 
Sale without Ownership,— (Asvadmivrkraya.) 


> 


1. Misi ; “ When the goods of another are sold in the 
owner's absence, [whether they had been] borrowed 
for use, bailed for delivery, deposited under seal, or 
stolen, it is a sale without ownership." Kátyáyana:? 
. CLXXXIX. ** Let the judge declare voidasal, a gift, or a pledge, 
Unauthorized sale, made without ownership." Without ownership, is 
gift, EES pledst, here apast participle, and used separately, to denote 
the nature of each [act of sale, gift or pledgo.] 


Sale without 
ownership. 


2. Nárada:3 “ An open purchaser is clear of imputation, but a 
l _ purchase in secret is a theft”:4 ** He who buys any 
a apt thing, from a slave without authority from his master, 
chase: from a man not of a good character, in private, at a 
very low price, and at an unfit hour, becomes the 

accomplice of him.” The accomplice of him, that is, of the thief. 


8. YajNavalkya:5 ‘The right to a thing lost [and then found, ] 
; must be proved, by the mode of acquisition, or by 
Proof, by the [evidence of] possession: ‘otherwise, on failure of 
nire Se doste pro: proof, a fine equal to a fifth part shali be,vaid to the 
vin MP king.” Fifth part, a fifth share of thé&iost property. 
When the evidence given by the witnesses adduceg by the loser, is con- 
trary to his claim, he must be fined in double the amount of the lost 
property, for Vydsa says:9 “Ifthe plaintiff prove not his loss by 
witnesses, he shall in that case be compelled to pay double ; s value ; 
and the purchaser is entitled to the thing." 


4. He also lays down the course to be pursued’ by the buyer :7 
"NF * But if the seller be produced, the purchaser shall by 
Production of the no means be condemned ; for then the law suit must 

TRE UU E be continued between the owner of the thing lost and 
Hi the sellər. Brhaspati:8 ** When the seller has been 
made to appear, and has been condemned in the law-suit, let the judge 
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‘ ]— Digest ist, 453. Strange’s Elem. 1st, 289-302-3. d 
2—Digest Ist, 474. 4—Digest Ist, 49}. R 6— Digest Ist, 499. ' 


3— Digest lat, 512. 5— Digest Ist, 498. 7—Digest 1st, 502. 
; 8— Digest Ist, 479. 
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cause him to pay the price to the buyer, and a fine to the king ; and 
restore the property to its owner.” Katyayana :1 
CXC. Time for «Let time be given to the buyer for the production 
cies e of the seller, according to the length of the road :”2 
ceedings in default. ‘‘ If he cannot, produce the seller, let him even justify 
the purchase; and if the purchüse be justified, he 
shall in no wise be blamed by the king.” “The claimant should first 
prove his property by evidence of kinsmen ; next, to clear himself, the. 
buyer should prove a fair purchase by [similar] witnesses, his own 
kinsmen." . 
5. “Even if the purchaser clearp ovs the sale, still the pro- 
perty must revert to the former owner who lost 1t." 
The firstownerre- Moreover, Manu :3 ‘ But if the vendor be not pro- 
RANE pele rules”  ducible, and the vendee prove the public sale, the 
latter must be dismissed by the king without punish- 
ment; and the former owner, who lost the chattel, may take 1t back, 
on paying the vendee half its value." Not producible, not to be pointed 
out. It alludes to the property being assayed [as X were by the 
buyer], by [the test of] a public sale. 


6. Kátyáyana:* “The defendant, not clearly proving an open 
sale to him, or not pointing out the seller, shall be 
: om in iod made to deliver the thing claimed, and to pay a fine." 
and S places Brhaspati :5 If a purchase be made before a public 
of residence. assembly [of traders], with the knowledge of the 
king’s officers, Dut from aseller whose dwelling-place 
is unknown ; orif a claim be made after the death of the seller, [though 
known], the owner of the thing may recover his own property, om 
paying half the price given; half the value is lost to each of them: 
such must be the decision.” Marichi:6 But if he cannot produce the 
seller, his dwelling place being unknown, the loss shall be borne equally 
by the buyer; and by the [former] pwner who had lost the thing.” 
Dwelling place, the spot where the seller resides, ẹ - 


7. Narada: “ For the possession of women, or cattle, as well as 

, land, leave must be distinetly granted. He who 

e cattle, enjoys them without leave, shall be forced to pay 

CXCL the hire of such enjoyment.” Granted, ordered. 
* The hire of enjoyment, rent, similar to the hire. 


8. Yajnavalkya :7 “The owner of a thing lost, or stolen, whfch 

had been seized by the officers 3 of thepolice orrevenue, 

. Term for restora. whether by sea or land, shall takeat, [if claimed] within 
tion wf escheated One year; after that time, the prince [shall tetain it}” 


roperty. 
i d As for this text of Mánu$: ‘ Three years let the king 
» 1— Digest Ist, 484., "TN i 2—Digest bat, 501. 
3—Chap. 8th, v. 202. Digest lst, 502. 4— Digest Ist, 491. 5-—Digest Ist, 508. 


6—Digest Ist, 510. 7—Macnaghten, p. 425-6. 8,--Chip. $th, 30. 
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detain the property, of which no owner appears, [after a distinct pro- 
clamation]: the ownér, appearing within the three years, may take it ; 
but, after that term, the king may confiscate it,” it is only with rele 
ence to property belonging to à Crotriya, [one conversant in the Vedas]. 
The same author says! : “ The king may take a sixth 
With the share to part of the property so detained by him, or a tenth, or 
oe by the twelfth ,remembering the duty of good kings.” Then, 
l in the first year, he must give v.p the whole of the pro- 
perty. Inthe second year, let him give it up, after deducting a twelfth 
share ; in the third year, a tenth; in the fourth, a sixth. After that 
term, the king may coafiscate it; this only in case of its owner not 
appearing after three years: aid then it may be appropriated by him 
" only for his expenses ; but if the owner then make 
NM the his appearance, it must be make good to him, even 
if expended: Thus says the Mitákshará. This 
however, only if the owner be unknown; forifit be known, ‘that such 
‘an one went away, forgetfully leaving the said property behind,’ then 
he shall get it back, even after three years. Hven the prince possesses 
no right of disposing of it, though he may at the same time take some 
portion, however small, as his share. : 


9. Yajnavalkva propounds the remuneration for trouble of the 

finder, keeping during one day, the stray animals of 

Remuneration of another: “The owner of str ay animals must pay 

the finder of strays. four panas, if the animal be of the species with solid 

CXCII. hoofs; five pauas for a human creature; two for 

every buffalo, camel, cow, or animal with cloven 

noofs; but only a fourth, for every goat, or sheep.” But their food 
must be paid tor besides. 


^ 


10. On the subject of treasure trove, [Nidhi] Yájfiayalzya says :? 
“ Let the king Sbtaining unclaimed property [Nidhi] 
givé half to Brahmanas: but & learned Brahmana 
may keep the whole, for he is lord of all.” ‘ And 
the king shal! receive a sixth part of unclaimed property occupied by 
any other person." ‘In case of its being discovered without inform- 
ation from the finder, he must be made to pay a fine as well [as the 
sovereign’s share].”” If however, any one prove by mark, measure, or 
the like, that the property found belongs to himself, in that case let 
the prince deliver it to him, after giving a twelfth share to the informer, 
and taking his own sixth. This is stated by Manu? : “ When: a man 
claims treasure trove, declaring truly, ‘This is my own property,’ the 
prince shail still retain his’own sixth share, and also a twelfth." "This 
twelfth, being that assigned for'the informer. 


Law in regard to 
treasure trove. 
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1— Chap. 8tb, 33. 
2—Macneghten, 437. Digest lst, 461. 3j— Chap. 8th, v. 35. 
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11. On the subject of property carried off by thieves, the same 

author says:! “ Let property darried off by thieves 

Eat ^ be restored by the prince to the owner, of whatever 

property to : : ; : 

the owner. class he may be; if the prince take possession of if, 

CXCHI he partakes of,the crime with the thieves.” In case 

he be unable to recover it from the thieves, Krshna 

Dvaipáyana [Vyása] says:? “Should the prince be unable to recover 

stolen property from*thieves he shall make it good from his own 

treasury, provided he be powerless.” Thus has been expounded the 
law of sale without ownership. 
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CHAPTER VIII. 


— oe 


Concerns amonge Partuers,-—(Sambhaya Samutthánam.) 
a 


oe RAR l. Nana ** When traders, or others, 
jointly carry on business, it is called a ‘ concern 
among partners ;’ a title of judicial procedure." 


2. Brhaspati:? ‘ Whatever property a man lends, with the 
assent of many, or whatever business he 30 causes 
to be performed, is considered as the act of all the 
partners."3 “They are declared to be competent 
arbitrators, and witnesses for each other, in doubtful cases of deceit, 
provided they bear no enmity to either party." ‘‘ Should one of the 

CXOLY partners be justly suspected of fraud, in buying, 
ee selling, [and the like], he may be cleared by ordeal : 
such is the rule in all controversies.’ 


Mutual obliga- 
tions. 


39. YajNavalkya :4 “A man of crooked ways let the other part- 
" ners expel without profit ; and let & partner unable 
Provision for r^ to act, appoint another man to act for him? :5 “If 

ward and punish- ae : 
ment, of partners. One partner does what the others forbid, or dis- 
š approve, or if he be negligent, [in du.ng what they 

allow), and the [ccinmon] property be injured, he shall make 1t good ; 
but he who preserves it from [robbers or other] misfortune, shall 
receive a tenth part of it [as his reward]? - , l 
4. Katyayana:6 “Jf four kinds of artisans be jointly employed ; 
young apprentices, more experienced scholars, good 
artists, and teachers, they shall receive, in order, 
, one share, two, three, and four shares, of the pay, 
or profit.” Young apprentices, persons learning their trade. More 
experienced. scholars, those who are well versed in it. Good artists, 
thoroughly skilled |in evcry branch]. Teachers, persons making new 
inventions. Brhaspati:7 “ Where several men jointly build a house 


Order of shares in 
a partnership. 
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1— Digest 2d, p. 1. 3— Digest 2d, 8-9. 5—Digest 2d, 12. 
2— Digest 2d, 66-7. 4— Digest 2d, 17-34. 6—Digest 2d, 78. 


7—Digest 2d, 80, where it is * utensils of REF Chármika, for Dhármika ; some 
of the mz. nuscript had the other word. 
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or a temple, or dig a pool, or make sacred utensils, let the chief 
workman receive a double share of the pay.” Thd same author adds! : 
‘This has been ordained by wise legislators for a band of musicians: 
let him who marks the time skilfully, take a share andl a half; and let 
une singers have equal shares." 


5. Kátyáyana: “ If men, [who have joined togeri in any busi- 
ness], but are dispersed abroad, meet with i imprison- 
ment, then, whatever is paid for the sake of their 
liberation, shall be borne by them accordmg to the 
share of each.”2 ‘The law [before] propounded relates to all partners 
whether merchants, husbandmen, robbejs, [commissioned in war time |, 
or artizans, when they have made no special agreement for their 
shares." : 


Losses to be borne 
in common. 


——— 
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CHAPTER IX. 


Subtraction of Gift.— ( Dattápradánikann.) 


= ~>-—- 


L aon :1 “ When a man desires to recover a thing which 
was not duly given, it is called subtraction of what 

a ofgift has been given; [and this is] a title of administra- 

EUN tive justice.” Not Duly given, is a past participle, 
to denote the quality of the transaction, and signifies ‘prohibited.’ 
The same autbor adds :2 “In civil affairs, the law of gift is four-fold ; 
what may, or may not, be given; and what is, or is not, a valid gift." 


2, Narada:3 “What is bailed for delivery, what is lent for use, 
Endesa a pledge, Joint property, a deposit, a son, a wife, and 
ee ^ Pro the whole estate of a man who has issue living, the 
Sages have declared unalienable, even by a man 
oppressed with grievous calamities, and [of course], what has been 
promised to another.” Now, as aman has no property in his wife or 
son, 16 is only a repetition of the prohibition against their alienation, 
in conformity to the Vedas. ‘Neither between, nor in the heavens 
above. From this, and from the law of Yajnavalkya:4 “In distress 
for [the maintenance of] the family, [or, the family not opposing the 
gift, on account of poverty], property may be given away, except a 
wife and son," the purport of the above is contirmed b the reserva- 
tion of a wife and son. The non-existence of property in a wife or 
son has been already examined in the discussions on property. 


3. In ^ase of their being alienated, not only will the act be un- 

. tenable in law, but moreover penance also must be 

Gifts of unalien- performed ; for, in treating of this very subject, 
able property are 'z à 5 27 eee 

VO. Daksha says:? *' lTLe man who gives them away is 

a fool, and must expiate the sin by penance.” So 

Manu: “He who receives what may not be given, and he who gives 

away the same, shall both be punished like thieves, and be both 

caused to pay the £ne of Uttama sdhasa,”7 
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1—2— Digest 2d, 94-5. 
3— Págest 2d, 97-8. Reports 1st, 293-4, 2nd, 498. See Chapter 6th, para. 6th. 
4--Digest 2d, 128. Reports lat, 69. 2d, 498. See Chap. 4th, Section 1st, para. 12. 
5— Digest 2d, 110, 6— Not found in his Institutes, 
u 7—See Chap. 18th, para. 2d. 
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4, What things may be given, is declared by Brhaspati:! “A 


man m ive what remaind, after the food and 
Alienable prp- s a i 


perty. clothing of his family.” What must without fail be 
CXCVI. given, is told by Kátyáyana:2 "He who delivers 


not a present which he has'promjsed to a Brahman, 
shall be compelled to pay it as a debt, and incurs the first amercement.” 


5. Gautama:3 “aA man shall not give, even what he has promised, 
to a person whom the law declares incapable of 


Gift and sale in yeceiving.” Gift or sale of a livelihood [Vitti] 


what cases prohi- 


bited, are thus forbidden by Vyiésa:4 “They who are 
born, or yet unbegoJten, and they who are still in 

the womb, require the means of support: no gift or sale should there- 

fore be made.” i i . 


6. Nárada? thus propounds the distinctions, of gifts, valid and 

; void: * Valid gifts are declared to be of seven sorts ; 
Gifts valid. T LM . ne ur f 
void gifts assume sixteen forms.”6 “They who know 

the law of gifts, declare, that things once delivered as the price of goods 
sold; as wages; for [the] pleasure [of hearing poets, musicians, or the 
like;] from natural affection ; as an acknowledgment to a benefactor ; 
as a nuptial gift to a bride [or her family ;] and throtigh regard, can- 
not be resumed.” Regard, religious purposes :7. “ What has been given 
by men agitated with feg anger, lust, grief, or 
[the pain of] an incurable disease; or as a bribe, or 
in jest, or by mistake, or through any frauduleut practice, must, be 
considered as ungiven : So must anything given by a minor an idiot, 
a [slave* or other] person not his own master; a diseased man, one 
insane, or intoxicated, or in consideration of work unperformed :”% 
* But what shall be given ignorantly, to a bad man, callfd a good one, 


Gifts void. 


© 


or for an illegal act, mus} be considered as ungiven." . 


* 
7. Grief ^ pain, misfortune; the interpretation is, afllicted with pain 
'*  ereated by fear or 8&ber impulse: Whatever has been 
the ewen by one excited by fear of *ecating or the like, 
or by other causes ; and in the same manner, what is 
given with the intention that it may be expended, from agger against 
brothers or other persons [the rightful heirs: by mistake, as, when gold 
e is given by mistake, when the intention was to give F 
oa silver ; through fraudulent practice, as if, * The king” 
were about to give n cow to Devadatta, and it be given to some other 


Terms of 
text defined. 


tae nn fit Sects ca oe dhs LO ae en Rt et . 2 
1 — Digest 2d, 131. 2 — Digest 2d, 170. ° 3—Digest 2d, 112. 
: 4—Digest 2d, 113. dim, Vá. 21. Mit. 257. , Reports 2d, 428. 
5— Digest 2d, 95. . '*  6—Digest 2d, 175. 
7—Digest 2d, 181. Reports Ist, 31. Colebrooke on Obligations, 26—45—- 48—56— 
239—949. ° 8 


e* 
8— Vor “Minority,” see Digest Ist, 293, 2d, 195. Cole. on Oblig. 26. Reports 2d, 
57-5.317.—147. An idiot, and qn insane person, seem incapablg also by, English. law. 
Cole. on Oblig. 227-28. ' 


9—-Digest 23, 200. Cole. on Oblig. 58. 
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man, supposed to be the right person by his assuming the dress of 
Devadatta : by a diseased man, one whose mind is unsettled by disease ; 
by one intoxicated with any substance or liquor which produces drunk- 
ehness; or insane, by the effects of the air, or from any other cause. 
Given, bestowed; what is given to a person who fails afterwards in the 
performance of any act, the donor [at the time of giving it] thinking 
‘This person will do my work :! what has been given to those practis- 
ing unjawful arts, under an idea that they will perform a lawful act : 
All these gifts may be reversed. 


8. K: ityáyana 2 “ What has been given by men under the impulse 
of ne Or àuger, or "by such as are not their own 

masters, or hy one diseased, or deprived of virility, 
or inebriated, or of unsound mind, or through 
mistake, or in jest, may be taken back.” Through lust, for the sake of 
seducing another man’s wife. Deprived of virility, [womanishly ] timid. 
Given through mistake ov in jest, means as a bribe [utkocha. | 


Such gifts may be 
resumed, 


9. 3 “Tf a bribe be promised for any purpose, it shall by no means 
be given, although the consideration be performed.” 
Recovery” — 
bee (UE AALS one “But if it had at first been ac tually given, 16 shall be 
à e : 5 al N : b * 
given. restored by forcible means; and a fine of eleven 
] aS ` b 1s 1 á w : á ` [4 
Bribes defined. times as much is ordained by the son of Garga and 
by the son of Manu.” The nature of a bribe is thus 
exhibited by the same author:* * Whatever is received for giving in- 
formation of an [improper] acquaintance ; of a criminal, of a man violat- 
ing the rules of his class, or of an adultere er; for producing aman of 
depraved manners [ready to commit thefts or other crimes, | on for pro- 
curing a man to give false testimony. That is all denominated 
|utkocha] « viven on an illegal consideration." 


10. Manu: “When the Judge discover; a fraudulent pledge, or 
sale ; a fraudulent gilt, and acceptance, or} in whatever 
Siler case he detects fraud, let him aanul the whole 
transaction." Fraud, circumvention. Or in whatever 
other case, that is, in whosoever business. The mean- 
ing is, the whole of that Duso in which fraud is detected shall be 
reversed. Kátyáyana: “Whata man has promised, in health or in 
sickness, fora religious purpose, must be given; and if he die without 
giving it, his son shall doubtless: pe compelled to deli- 
Bs. eben on verit”? Fora continuation of this sitoject, the Dvaita 
heirs., Nirnaya, written by Guru, must be referred to. 


CXCVITI. 
Fraudulent acts 
to be annulled. 


; —ÁÓ— 


maa hes Re sm : il WM Elis idit 


] —Thif is better explained in the Mit. leaf 19th, page 2d, line 10th, ‘ Farther, 
"m 18 give u thus, ‘This man will do this my work,’ that i8, from hope of à profitable 
return." 


- 2 digest zd, 197. Reports 2d, 117. 
3-- Digest 2d, 105, Káty&yana. Cole. on Oblig. 58. Strange’s Elem. Ist, 274. 
4-—Digest 2d, 194, ` d—Chap. 8th, v. 165, i Strange’s Elem. Ist, 285. 


0— Digest 2d, 96. 


SECT. IV. OF NILAKAMTHA BHATTA. 133 


CHAPTER X. 


Snare” carve 
; Of Service, —[ AUD yupetia Cremeshiry. 


to age Wee Fi 


IN TAA 1 * When a man yields not the obedience he has 
promised, it is called a breach of promised obedience ; 
which is a title of law.” Servants are of three ranks, 

CXCIX. says Drhaspati:2 “The soldier is the highest of ser- 

vants ; the ploughman is the middlemost ; tae porter 
is declared the lowest, and so is a servant employed 
in the business of the household." * Narada: “He 
who shall be commissioned for affairs, or for the superintendence of the 
family, should be considered as a commissionegaer vant; and he is also 
called a family-servant [in some instances ]." 


Service. 


Servants v¥ three 
degrees. 


2. Katya dyana :4 “ Bhreu admits the servitude of one who, being 
his own master, gives himself, as [the marriage of] 
Slavery of al a wife[ sel-given. is acknowledged :] slavery should 
er "ocu be limited to throe classes; never cana Dráhmana 
Brahmans. ~  beeomqa a slave" The eee nde of men of the fili- 
tary, commercial, and servilé classes, who have for- 
feited their"independenee, may be in the direct, not in thos inverse order 
of the classes.” Narada:5 “In the inverso order of the classes, slavery 
is not legal.”  Kátyáyana:9 * Where men of the three twice-born classes 
forsake religious mendicity, let the king banish a man of the sacerdotal 
class, and reduce to "slavery a man of the Kshatriya or mifitary tribe, 
says Bhigu." The taking the word Kshatriya or military class, intends 
the commericial and servile classes also, a part being put for the whole. 
The mode of banishing a Bráhmana is thus explained by Daksha and 
Narada:? “Ifa man, after assuming religious mendicity, abide not b 
his duty, let the king cause him to be lacerated by the feet of dogs, 
and immediately banish him.” 


Sox SDE ears Sa aie a Ot ee OME II Ree cup Eis natae fect Ae "EO RENE 
) —Digest 2d, 204. 2— Digest 2d, 218. 

3-—Digest 2d, 220. Sec Bl. Com. Ist, 426. The English law admits four kjsds. 

é—Digest 2d, 254. Sce Bl. Com. Ist, 425, note 1” 5—Digest 2d, 253. 


6—Digest 2d, 227. There is a variation in the reading'of this teft, 
7-—Digest 2d, 227. 
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3. Kátyáyana:! “ But even a man of equal class must not reduce 

a Bráhmana to slavery ; yet à mild and learned man 

What kinds of may employ in labour one inferior to himself in 
sidinte M those qualities: still let not the highest twice-born 
man perform impure work" Manu? “Both him of 

the military, and him of the commercial class, if distressed for a liveli- 
hood, let some wealthy Brahmana support, obliging them, without 
harshness, to discharge their appropriate duties" A ppropriate duties, 


meaning respectable, and such as are suited to their class. 


4. Kátyáyana:? “He who seizes a woman of the sacerdotal 
class, he wh» sells her, and he who enslaves a woman 
Ilegal enslave- of family, impelled by lust, or causes her to be 
m RAR DU approached by another, shall he amerced, and that 
ishment awarded for 
it. [enslavement] is null.” “The man who treats as a 
slave the nurse of an infant child, or a free woman, or 
the wife of his dependent, incurs the first amercement.” Vishnu:4 “ He 
who employs a man of the most elevated class in servile duty, shall 
be fined in tne highest amercement." Kátyáyana:? “And he who 
attempts to sell an obedient female slave (Blakta]6 though she resist 
the sale, and thcugh he be not distressed, but able to subsist, shall pay 
the first fine." 


5. The distinctions in slaves are laid down by Náírada/: * One 
i ; born [of a female slave] in the house [of her master]; 
Hu aves enue one bought; one received [by donation]; one inherit- 
ed [from ancestors] ; one maintained in a famine; 
and, like him, one pledged by a [or mer] master; one relieved from great 
| debt; one made captive in war; [a slave] won in a stake; one [who 
has] offered [himself] in this form, ‘Iam thine; an apostate from 
religious mendicity ; [a slave for a] stipulated [time]; one maintained 
CCI in consideration of service [Bhakta], a slave for the 
sake of his iride; and one self-sold, are fifteen 
sleves declared by the law." 


6. « “Of those [slaves], the first four are not [of right] released 

T a from slavery : unless they be [emancipated] by the 
Ru ^. indulgence of their masters, their servitude is heredi- 
emancipation, tary. That low man, who, beiñg independent, sells 
Exception himself, is the vilest of slaves; he also cannot be 
released from slavery."9 “ Among those, whoever 

rescues his master from imminent danger of his life, shall be released 


————————————— ul aln pS om LP LL cem eds ADU EL Meet 


] —Digest 2d, 254-5. 
2— Chap. 8th, v. 411. Strange's Elem. Ist. 135. 
3— Digest 2d, 258. ‘ 4—Digest 2d, 257. Ba 9d, 258. 
6—The word ' Bhakta’ means also ‘‘serving for maintenance. 
7-- Digest 2d, 224-25, Colebrooke on Obligations, 26. 
8— Digest 2d, 231. 9— Digest 2d, 241. Reports Ist, 372, note. 
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from slavery, and shall receive the share of a son." Yájíiavalkya: 
“ He who, having become a Sanyási, falls from that state, shall remain 
the slave of the prince during the rest of his life." 


7. Nárada:! “One maintajned in a famine is released from ser- 
vitude on giving a pair of oxen.” “One pledged [is] 
also [released] when his masters redeems him, by 
disefarging the debt 2—3 “Paying the debt, with 
interest, a debtor is released from servitude:"4 * One who offered him- 
self in this form, ‘I am thine; one made captive in war, ahd a slave 
won in a stake, are emancipated on giving a substitute equally capable 
of labour:"5 “A slave for a fixed pgriod is also emancipated, by 
fulfilling the stipulated terms :"6 “ One maintained in consideration of 
service is immediately released on relinquishing his subsistence ; arid a 
slave for the sake of his bride is emancipated by divorcing his wife." 
Substitute, a surety, deputy. Bride, a female slave. 


Slavery voidable, 
on what conditions. 


8. Yajfiavalkya:7 * One enslaved by force, and also one sold by 

robbers, is released from slavery.” Nirada;8 “One 

Slavery i» what not his own master, who, having given himself [to 

CAROR NOIL OURO! Song man] in this form, ‘ I am thine,’ goes [to another], 

CCH. does not obtain his wish; the former owner may 

reclaim him." One not his ozsa master, the slave of 

another. The word slave, used throughout off this subject, being not 

specially confined to the masculine gender, must therefore be understood 
as affecting all rules also for female slaves. 


9. A reason for enfranchising fomale slaves is declared by Katya- , 
ana :9 “Tf a man approach his own «female slave, 
and she bear him a son, she must in consideration of 
her progeny, be entranchised with her child. Pro- 
geny, offspwing meaning, that she becomes thereby qualified for 
liberty." i 


Reason for eman- 
cipating females, 


10. Narada :10 “ Let the benevolent man, who desires to eman- 

te of emancnta. cipate his own slave, take a vessel of wasey from his 
Bort? of omancipa- — shoulder, and instantly break it, sprinkling his head 
* — * with water containing rice and flowers ; and, thrice 

calling him free, [let the master] dismiss him with his face towards the 


ma: neta setenta turmae t 
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> œ 
1—Digest 2d, 243. The last half of the couplet is here omitted ; it is as follows : 
‘for what was consumed in a famine, is not discharged by labour [alone]." 
2—Digest 2d, 245. Here again, the last half couplet is omitted : “but if [the 
saan take him in payment,” he ‘‘ becomes a purchased slave.” . 


3— Digest, 2d, 245. : 4— Digest 2d, 246. 
5— Digest!2d, 245, This should come in after ‘‘ Paying the debt with interest," &c, 
6— Digest, 2d, 247. e "| —Digest 2d, 239. 


S—Digest 2d, 237. The trinslation is varied here, to syit thé glogs. 
9— Digest 2d, 247. 10—Digest 2d, 248... 
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east: thenceforward let him be called ‘one cherished by his master's 
favour ;" his food ny be eaten, and his favours accepted; and he is 
respected by worthy men. 


1l. Kátyáyana: “A free woman, or one who is not a slave [of 

the same master ; for this word, adasi, may bear 

How any free wo- either sense], becoming the bride of a slave, also 

man may become a ! à 

save becomes a slave [to her husband's owner] ; for her 

husband is her lord, and that lord is subject to a 

master.” “Whatever goods belong to a slave, his master is declared 
by law to have dominion ove them."? a 


——M,-—- 


pn—— ——— ———————————————————— ——— Pra 


| —Digest 2d, 252-3. 
2—Divest 2d, 952. The last hemistich is here [it would scem fraudulently] omit- 
ted : but that matter has no right to the goods which are acquired by public sale. See 
particularly Coleprooke on Obligations, 30-31-2382, 
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CHAPTER XI. 


Non-payment of Wages,—( Vetamdcdnum.) 


+> 

Non-payment of > Neon 4 -“The rule and the aat of 
oe eens and non-payment, of the wages or hire of 

CCIII. servants, are now declared, called in law, Non- -pay- 


ment of wages or hire. 


| 2. Vájüavalkya:? “ He who ,causes work to 
LU . a) * 
Rates of wages, be performed without fixing the wages,» shall be 
when not stipulated. compelled by the king to give a tenth part of the 
[profit arising from] commerce, cattle, or grain.’ 


3. This relates to light work— For if tha-®ork be heavy, Brhas- 
pati says :3 “Let the maf who guides the plough- 
share have a third or a fifth part [or the grain}? 
* Let (the ploughman), to whom food and vesture 
are given, take a fifth ; and let him who is m by the profit 
(alone), receive a third part of the grain produced." Food and vesture, 
a servant boarded with receipt of food and clothes. $ 


According to the 
work. 


4. Narada: “A strvant who refuses to perform the work he 
has undertaken, shal] be compelled to fulfil his 
Rules Sects agreement, first paying him his wages; but, if he 
the servant in re- V AC UE MT Mm : i 
gard to work. persist in his refusal after roceifing his wages, he 
shall forfeit twice their amount" Manu? : * That 
hired servant, or workman, who, not from any disorder byt, from inso- 
lence, fails to perform his work according to his agreement, shall be 
fined eight raktrkás9 and his wages or "hire shall not be paid." He 
adds :7 “ Yet, whether he be siek or well, if the work stipulated be 
not performed [by another for him, or by himself], his whole wages 
are forfeited, though the work want but a little of being completers : 
* But, if he be really ill, and when restored. to health shall perform his 
COIV work according to his origina, bargain, he’ shall 
ro receive his pay even: aftet a very long me.” So 
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` 1— Digest 2d, 259. 2 ^ 
2——3-— Digest 2d, 261-64. See Tomlins, aifd Burn, tit. ‘‘ Servanta." 
4— Digest 2d, 267. 5—Chap. Sth, 215. Digest 2d, 269. ° 6. As Res. 5th, 91. 
7—Qhap. 8th, 217. Digest 2d, 270. 8— Chap. 8th. 216. Digest 2d, 271. 
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Vishnu:! “A servant, [or workman by time], who leaves the work 
before the expirationtof the full term, shall forfeit the whole price of 
his labor, and pay one hundred panas to the king.” 


5. Again: “If the master dismiss the servant before the full 


Rules affecting 
the master. 
Damage or loss 


by servants, how 
to be estimated and 
when good. 


time has passed, he"shall pay him his whole wages, 
aud a hundred panas to the king, unless the servant 
were in fault. Vrddha Mann: “A servant shall 
pay the full value of what he has lost by mere 
inattention; twice the value of what he has lost 


by gross negligence or malice; but he shall not 
be forced to pay any thing for what robbers have seized, for 
what has been burned, or for what an inundation has carried away, 
[unless he were himself blameable]. ‘Malice, enmity. Carried away, 
swept away. Yajnavalkya 3 “He who raises obstacles on solemn 
occasions shall pay twice the amount of his wages; one who declines 
when on the road [shall be compelled to pay] the 
seventh part of the wages, or the fourth part, if he 
leave him on the way.” Vrddha Manu :4 Should a 
merchant [having hired a servant for a certain 
journey, | sell his, goods by the way, and discharge the servant, his 
[wages] must be paid ; but the servant shall receive half only of the 
hire?  Kátyáyana 9 “ And if the goods be stopped, or seized on the 
way, the servant shall re.^ive wages for so much of the way as has 
been passed by him 76 “The master, who leaves in the way a tired 
or sick servant, without taking care of him in a village for three days, 
shall pay the first or lowest amercenrent." Be stopped, be attached by 
the king's order. | 


Cases of dispute 
about wages ap 
dischargc. , 


6. Brhaspati? “If a servant, by the command of his master, 

and for his benefit only, do an improper act, the 

Liability of offence shall be imputed to the master.8 “The 

master. master, who pays not the hire of Ixbou1 after the 
CCv. work is performed, shall be compelled by the king 
to pay it, as well as a proportionate amercement.” 


the 


7, Nátada:9 “The owner of goods, who'hires carriages or beasts 
of burden, and takes them not, shall be compelled to 


tules relating pay a fourth part of the hire; or the full amount, if 
to Et re he leave them on ‘the road.” Carriages, convey- 
res, anc : f 
burtlen: ances of all sorts. Beasts of burden; horses and 


other animals, carrying burthens on their own 


oe aoe nDn————————————————Á——— RR 
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2— Digest 2d, 272. 
5.— Digest 2d, 278. 
Tomlins, anf Burn, 


1— Digest 2d, 271. Reports 2d, 237. 
3—Digest 2d, 274-75. 4— Digest 2d, 277. 
6—lirest 2d, 979. Movre’s Index, Term Reports Ist, 76. 

tit. ‘‘ Servants.” ' ; 
7—Digest 2d, 273. + Bl. Com. Ist, 429. “Qui fait por alium facit per se.” Tomlins, 
tit. “Servants.” 


.*  $—Digost 2d, 270, 9-—Digest 2d, 277, q. v. 


SECT. 1V. OF NILAKAMTHA BHATTA. 139 


[backs]  Kátyáyana:! “He who hires, at a fixed price, an elephant, 
a horse, a bull or cow, an ass, or a camel, shall beymade to pay for the 
hire of it as long as he delays to restore tho cattle, having used it 
. according to agreement," Nárada:;* “He who dwells 
Meng nM poe in a house which he built ón thg ground of another 
l man, and for which he pays rent, shall take with 
him, when he leaves it, the thatch, the wood, the bricks, and the like. 
But if he live, without paying rent, on the ground of another, and 
there be no agreement, he shall, when he quits it, give the thatch, the 
timber, and the bricks which he has expended, to the’ landlord.” 
Rent, hire. 
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1— Digest 2d, 283, where it is attributed to Narada. 
2— Digest 2d, 281. q. v. Strange’s Elem. Ist, 293. 
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CHAPTER XI. 
pa 
Breach of Compact. —(Samvida Vyatikrama.) 


l. c ——- 


E 

1. N ARADA: “The general rule, settled among irreligious 

wi men [Pákbanda], and among citizens [Naigamaj, and 

Pe on em. the hke, 18 named a compact ; and the title of law 

CCVI. . Concerning disputes arising thereon, is called Breach 

‘ of compact.” Pukhanda, persons pursuing commerce 

or the like, [and] deviating from the ordinances of the Vedas. ^ Citizens, 

those who do nof act contrary [to the Vedas]. From the term the like, 
we must include those skilled in the three Vedas. 


9. The part to be taken by the king in these matters is laid down 
l by Brháspati:2 “Assembling Brahmanas endued 
E establish- With knowledge of the Veda, Crotriyas [or learned 
teachers of the seripture,]and priests who keep a 
‘perpetual fire for oblations [Agnihotri,] let the king establish them in 
that place, arid assign their subsistence ;' “Let him grant to them, in 
his own dominions, houses and land exempt from taxes, delivering by a 
written grant, that the voyal dues are remittéd. Exempt: They from 
whom taxes are not to be taken, are exempt from taces. | Rewitted dues: 
Remitied, abandoned: dues, the frùits of the earth, and the like; meaning, 
these [are to be remitted] to them. And the laws zor these persons, the 
Crotriyas and the rest, are declared by ¥ ájavalkya:3 “ Duties which 
are stipulated, are seasonable [tor Sámayika thay hear either sense,] or 
prescribed by the king, aud which are not inconsistent with their own 
[regular | duties, should also be diligently observed [by those priests, 
and enforced by the king.]" ' 2 f 
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u 


. 1] —Digest 2nd, 287. : 


2— Digest 2nd, 286-92-3. Ellis's Lectures “ Kulika Sabha from Kulika, heads of tribes 
or families, A court composed, of ancient persons of the same Gotra as the plaintiff and 
defendant. The Gana, Kula, and Kulika Courts took cognizance, especially, of what is 
termed technically, Samvida vyatikramam, all transgressions against the discipline and 

eculiar customs of the tribe or family: they had, also, jurisdiction, probably to a 
limited &xtent, in civil causes between the members of the tribe or family : ‘out they 
had no jurisdiction in criminal cases, and did not, therefore, resemble the domestic courts 
of the Romars, ix’ which the Pater-familias presided, and punished the faults of his Wife 
and children even with death.” See Chap. Ist, Sec. Ist, para. 10th. 


3—Digest 2nd, 288. 
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3. Narada:! “Let the king maintain the associations of the Pá- 
= khanda, of the Naigama, of joigt companies [C@reni,] 
Associations enu- : 7 . P 5 1. 
meratedand defined. 95 Separate trades (Püga,] and of various tribes 
[Vráta,] and the like, both in a ‘place of difficult 
access, and in a frequented spot. Associatiohis of persons of different 
castes for the carrying on of one kind of trade or business between them, 
are joint companies. Among them again, those who are associated by 
different kinds of works are called separate trades. Various tribes, are 
associations of near kinsmen, connexions, or gentile relations ; the same 
which are also denominated kula, or family. Ofthe Pákhanda and 
Naigama, we have before spoken [para. 1.) Assotiations of all these, from 
the Pákhandas to the Vráta inclusive, arg all denominated ‘ companies.’ 


4. The punishment for a departure from the rules laid down ambng 
E them, is declared by Yajnavalkya:2 “ Hun who em- 
nd cm PT bezzles the property of the company, and him who 
violates his engagement, let the king banish from 

the realm, after confiscating all his effects." 


- 


—————————- 


1-—Digest 2nd, 293. The words of the text arc retainc’wto avoid perplexity. The 
Mayikha, and Mitákshará, vary in their acceptation of, ve term Maigama, for which 
** trader" seems the most common meaning. See Chap. Pith, para. 2d, For the three last 
terms, see Chap. Ist, Sec. Ist, para. 10th, and references. 


2—Digest 2nd, 297. Reports 2d, 437. 
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CHAPTER XIU. 


+ 
SECTION I 
——^—-- £g 


Rescissioh of DP'irchase.—( K ritánushaga.) 


$ 


— + 
Rescission of Pur- | N ARADA :1 “He who is dissatisfied with 
chase. his Moi after buying 4 commodity for a [just] 
CCVHI. price, is called a rescinder of purchase, [which is] a 


title of judicial procedure." 


9. The limit for examination of an article is fixed by the same 
author:? Milch cattle should be examined within 
three days; beasts of burden, within five; but the 
exa. “ination of pearls, vems, and coral must be within 
seven days; of male slaves, within half a month ; of females, within 
one month ; of all seeds, within ten days ; of iron, and wearing apparel, 
within one day." Kátyávana:? “Rescission of a sale of land within 
ten days [1s permitted | Pille to the buyer or the seller." brháspati :4 : 
“Within those times, if à blemish be any where discovered in the com- 
modity purchased, 1t must be returned to the seller, and the purchaser, 
shall take back the price. 


Term allowed for 
irial of articles. 


$ 

3. Kátyáyana 5 “But an unexamined commodity being bought, 

and afterwards proved to have a blemish, it must be 
returned to its owner within the limited time, and 
not otherwise.” Jf he took the article after personal examination, then, 
says Narada :6 “Ifa man, having bought for g just price any [cloth or 
other consumable] commodity [exeept “seed grain, P'shoultl suspect that 
he had made a bad purchase. he may return ‘it on that very day to the 
seller, unless it be diminished? ‘The buyer who returns it on the 
second day, shall give [the seller] a thirtic th part of vhe price ; on the 
third day, twice as much [or a fifteenth]; and, after that, it is abso- 
Jutely his own.”  Nárada 7 “Buta mantle, that has been worn, and is 
tattered and soiled, yet js ‘bought with those known blemishes, cannot 
be returred to the Seller., 


Excepted cases. 


1—Digest 2d, 309. Sec Strange Ist, 301-304, for this and the succeeding section. 
E: f 2- Digest 2d, 214-15, Reports Ist, 404-5. 
3— The same hemistich, and no more is in the Viratrodaya, 134 Ist, 1st. 
4— Digest 2d, 315-6. The second reading of which, ‘ sanjayate,’ is followed here, 
5—9Digtst 2d. 316. 6— Digest 2d, 309-10, 7 — Digest 2d, 317. 
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SECTION II. 
—— A —— ] 
Rescission of Sule.—( Vikríyásampradámam.) 
—— 

ES 1. Narada:! “When a vendible thing, sold 
Rescission of sale. for [a just] price, is not delivered to the purchaser, 
CCIX. this is called ' non-delivery of a thing sold, ù title 

of judicial procedure." 


2. Yájüavalkya: “He who, hafing r6ceived the price of a 
thing sold, delivers not that thing to the buyer, shall 
be compelled to deliver it together with interest ; or, 
among those who trade to foreign countries, the 
foreign profit" Foreign, of another country. Its profit, that is, the 
profit on a commodity, the produce of a foreign country. The same 
author :3 “Should a commodity sold, but not delivered on demand 
[with tender of payment], be injured by the act of God or of the king,, 
the loss shall fall on the veudor. ° . 


Rules affecting the 
vendor, 


* 
3. But again:? “And if a loss arise by the fault of the vendee, 
on him alone shall it fall" Narada: “ But if a 
vendee refuse to accept the commodity which he has 
bought, when it is offered, the vendor comm 3 no offence if he sell it 
to another.” 


and the vendce. 


4. Yá]jüavalkya says :9 “ That which has been sold by a drunken, 
or by an insane man; or for a base price ; also that 
which has been sold by one not independent, and by 
an idiot must be given up and restored by the purchaser” All these 
. rules must be understood, as referring to a contract 
"mi for deci- ade by the seller to this effect: ‘The price being 
° » paid, 1 will give 1t to you alone, and to no other,’ [as 
is evident] from the following text of Nárada?: “This rule has been 
declared ior vendable commodities, of whiehthe" price has been paid 
[or tendered]; but where it has not beeu paid [or tendered] tnere 
18 no injury toethe bayer by [delaying the delivery] unless*there have 
been a special agreement [as to tbe times of delivery and payment]." 


Sales void. 


5. On the subject of selling a damáged article, Yájtiavalkya says 8 
: “ The dishonest man, who sells the commodity know- 
E SL ot ing its blemish, [but not disclosing it], shall pay 
double the price of it [ta the vendeg], and a fine 
of equal amount [to the king].” 


m lem MM MÀ M Á—MÀ ÁQ— M n —— MÀ tá [d ERA 
] —Digest 2d, 317. 2— Digest 2d, 31920. 3— Digest 2d, 324. 
4— Digest 2d, 324. Reports Ist, 404, The last hemistich of one text is here tacked 
on to tho end of the other. 5— Digest 2d, 3€7. Reports 1st, 404. 


6-—This is a text of Brhaspati, according to the Viramitrodaya [136- - 1st, 5th,] and 
is atttibuted also to him in the ,Digest 2d, 328, or at least one very leke if. Reports 
2d, 118. 
7-— Digest 2d, 319. 8— Digest 2d, 325, where it is attributed to ‘Brhgspati. 
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CHAPTER AIV. 


Disputes between Muster ynd Herdsmen,—(Suimipila viváda). 


M HEN damage occurs to kine, or other animals, through 
the fault of their keeper, Yájfiavalkya says:! “On 

Disputes between 
master and herds- the loss [of a beast] by the fault of the herdsman, 


men. —, the fine ordained for him is thirteen panas and a 
CCXI. half; and [he shall pay] the value [of the beast] to 
Punishment for its owner.” The value of the cow, or whatever 

faults. animal it may be. 


2. The mode of ce.difying the death of any animal, is thus laid 


l down by Manu  “ When cattle die, let him carry 
. Mode of certify- to his master Deis ears, their hides, their tails, the 
ing deaths in the Du : 
herd. skin below their navels, their tendons, and the liquor 


exuding from their foreheads: let him also point 
out their marks.” Marks, their horns, or other known marks, accord- 
ing: to Madana. 
¢ 
3. The portion of ground [to be set apart] to sirve as pasturage 
for kine, and the like, is defined by Yájfíavalkya : 3 
“Let a space be left between village and village, in 
breadth four hundred cubits; let it ‘be eight hundred 
cubits round a town, and sixteen hundred round a city." Space [Pari- 
náha ], land appropriated for pasturage of cattle and thé like.4 In the 
same sense also, a similar word [Parihára] is issued by Manu 5 “ On all 
sides of a village or small town, let aspace [Parihára] be left for pas- 
ture, four hundred cubits.” Some author has dehned a village, as a 
pleee where several artificers and husbandmen are found: a town 
[Kharvata], as a place surrounded with a strong thorn hedge. 


Pasture lands of. 
townships. 


1—D:gest 2d, 343, and the commentary. 


2—Chap. 8th, v. 234: pu 2d, 347. There is a variation inthe reading bere, anka, 
marks, for angá, limbs. 


3—Digest Zd, 348. 4—]n practice, iisi is well known, the ground so set 
apart being termed Kotra in Gú jurat. 


5—Chap. 8th, v. 237. Digest 2d, 347-8. 
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4. When the grain or property of another is eaten by cattle, fines 
fus veis must be paid by their owner, aegcording to this ordi- 
to be made good by Nance of Yajfiavalkya!: [Thé owner of] a female 
the owner, with a buffalo, doing, damage to grain, sHall be fined eight 
fino for the offence. — máshas;2 of a cow, half that [amercement]; and of 
CCXII. a goat or sheép, half [again] of this-amercement.” 
“For cattle eating and lying down in the field, the 
fine is double the amercement mentioned; it is also the same, if they 
trespass on preserved lands, and the fine for an ass or a camel, is the 
same with that for a female buftalo.”? “As much grain as shall be 
destroyed, so much produced shall be [p dà to’ the husbandmen ; the 
herdsmen shall be scourged ; but the owner of the cattle incurs the fine 
already declared.” Preserved lands, a place for collecting or preserving 
grass, wood, or the like. ' ° 


9. An exception to this is stated by Ucganas:* “Kine are not 
liable to fine for trespass on jubilees, and they are 
equally exempt at the season of obsequies.” Vyása; 
“O lion [lord] of kines, he whose property has beet 
snatched away and enjoyed by a Drahiman, or by a very "indigent 
relation, or by a kine, receives greater reward, than he would obtain 
from the Vajapeya sacrifice." Ucanas5: “Neither ancestors, nor 
deities, taste the offering of that man who demesxals compensation for 
corn destroyed by cows.” 


Exceptions, with 
the reasons for them. 


sim © ements mer St Trashcan incinerated RBM a «tae tama anh ED 


1—-Digest 2d, 301-2. 
2— As Res. 5th, 91. Digest 2nd, 358. 3— Digest 2d, 366. 
4—Digest 2d, 372, where certain other animals are altogether exempted. » 
5—Digest 2d, 354. 


19, 
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CHAPTER XY. 


Boundary Disputes.—[Síma Vavada.] 


Damer tells the means of knowing boundaries: “ The 


following substances, cow-dung, bone, husks of grain, 
Boundary dis- 


putes. charcoal, large stones, potsherds, sand, bricks, cows’- 
`a CCXIIL , . hair, cotton,! bones, and ashes, having been placed 
Mode: of dekumi in vessels, shall be deposited | under ground at the 


boundaries. extremities of the boundary. 

2. Yajnavalkya here shows the nature of the witnesses required : 
“Men inhabiting a neighbouring village [Samanta], 
or that in which the disputed ground is situated, 
being in number either four, eight, or ten, having 
put on a chaplet of red flowers, and a red dress, and taking some of the 
earth [on their heads}, shall point out the true boundary.” -Narada: 

“A single man shall not determine a [disputed] 
Óne witness" in- boundary, even if he be worthy of confidence; for 
admissable, except the weighty nature of this business requires that 


under certain cir- 
cumstances and li. Such fact be settled by many." Brhaspati: In de- 


Requisite wit- 
nesses. 


mitations. fault of the mayks for knowing the. boundary, even 
^ single man, who is virtuous and upright, -and 


mutually agreed upon "by both parties, having put on a chaplet of red 
flowers, and red clothes, and taking some earth, on his head, and 
having fasted, may point out the boundary." | 


3. Kátyáyana: “On three occasions, the act of God or the king 
aye + be is to be looked for: in walking ‘over a boundary, 
Divination to be undergoing the ordeal of holy water, and likewise 
attended to. "De : 
in swearing by holy feet; [in the first] within six 
weeks; [in the second] 2 fortnight ; and [in the third], within seven 
days? , 


1—Or cotton seeds, according to the Viramitrodaya |139 2d. 10th,] which has heen 
consulted forthe trans'ation of the other terms : & text of the same author is there 
found; but transposed and read differently ‘Stones, bones, cows’-hair, husks of grain, 
ashes, notshords, row-dung, bricks, charcoal, grave], sand. nv? 
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4. Manu:! “ Veracious witnesses who gave evidence as the law 

requires, are absolved from their sins; but such, as 

Punishment of give it unjustly, shall each We fined two hundred 
false evidence. » « i 

panas." Narada: “Now if neighbouring villagers 

CCXIV. have spoken what is not true in deciding a [con- 

tested] bounddry, they shall be fined, -all se sparately, 

in the middling amercement, by the king.” Kátyáyana: “ Where many 

are assembled {tor thise pur pose], and they do not give an unanimous 

verdict [or testimony], whether from aa oy hope of reward, they shall 

be made to pay the highest amercement.” 


5. Yajfiavalkya: “ In default of assessors, or of marks for distin- 
guishing it, the king ought of his own accord to 
define the bouñdary.?” Manu:3 “If the boundary 
cannot be [otherwise] ascertained, let the king, 
knowing what is just, [that is without partiality, and] consulting the 
future benefit of both parties, mark a boundline between their lands : 
this is a settled law." 


Proceedings in de- 
fault of acidente: 


6. The same author says:* “Reckoning from the time of entry, 
ON en ,, even as a house-door, a shop [or market], and other 
be a title to certain Places may have been enjoyed by aify one, according 
conveniences, to that time and manner shall pe possess them, and 
shall not be removed.” Kéáryáyaua also: * An en- 
clqgure ; a drain; a projection, and small aper tures, let them not stop 
up, or interfere with; let him who stops a permanent water-course 
or the scite of a house, receive punjshiment.” An enclosure, the found- 
ation of a wall. A drain, a read for the exit of water. A projection, 
is, according to Madana, ‘a place for sitting in, made of wood or other 
materials, uot touching the ground, but built out, from a house or other 
place? In some comes they vead [dhuma  nishkasa]|, ‘a passags for 
smdke, [a chimney} instead of [bhrama nishkssa] ‘a drain and a pro- 
jection.  I& then would mean, small, apertures, as bull's eyes, or the 
like, for the purpose of letting out smoke. By the phrase other places, 
we must understaud,"the walls of other people, and the like. 


7. The same apthot says: “From and after the date of entry [or 
possession], sucli things are not at any time tobe made, 


Prohibition. either shall they make a passage for sight, nor a 


against erection of © ¥ 

nuisances. ,water-eourse, tuto the habitation of another. Brhas- 
CCXV pati : * Never let a necessary, a tire-place [or heap]; a 
| . skin, or dirty water, [or a vessel of it], be at any enc 


1]—Chap. 8th. 257. , - 


2 In the Viramitrodaya [141 : 2d, 14th] thisis elucidated by another hemistich 
of the same author: **1f it be 80 delivered from want of- ‘knowledge, let the boundary be 
examined afresh ; but if there be a contradiction in what thes have delivered, they shall 
be fined in the highest amercement.” 2 


* » 9vwChap. 8th, 365. . 


4—Tt is not found in Manu's Institutes, and the Mirüitradaya attributes it, by 
implication, to Bihaspati. 
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placed very near to the house of another" .4 mecessary, the place for 
voiding impurities. Very near, in close contact. Kátyáyana: ‘Places 
set apart for disposit\ny urine, fioces, and water ; a fire-placo and a sink 
[or pit]. let them'situate, when they make them, at the distance of two 
cubits from the houses of other peopl. 


S. Brhaspati: “ That [road], Dy which men and animals have 
come and gone unprevented, is called a highway 
Deiniticn of [Sausaranam]: it is not to be shut up by any one 
a Me ud. ay homsocyer, Narada: “Let them not stop up a 
m thoxpughiire [or junction of four roads, Chatush- 
patha| a place dedicated to the gods, or the kiny’s highway, [Rijómár ga], 
by [making there] a place m sweepines, & pit, a drain, a heap, [of 
rubidsuü]orthelike." Kátyáyana: “That place through which all [sorts 
of] people are constantly moving, is a thoroughfare [ Chatushpatha]: 
that which has not at auy time been stopped up, is called the king's 
highway." 


., 9. Brhaspati: “Let one mashika be the fine of him, who there 
makes either a stoppage [ with carts], or a pit [or sink], 
Fine for commit- ora plantation of trees, and likewise fof him who 
S nuisances in wiltully voids ordure there.” Manu 3i “Ile, who shall 
drop his ordure on the king’s highway, except in case 

of necessity, shall pay two panas, and immediately remove the tilth." 
Kátyáyana: “Let him Who detiles a pond, a royal garden, or a holy 
piece of water, with ordure, be made to remove the detilement, aud be 

punished in the lowest amercement./ 


10. Yajnavalkya: “For altering the divisions [of joint lands], 
u * as well as for transer essing the boundary [of others], 
Fing for transgress- and taking away a man’s land, let the fine be, 


ing boundaries, &c. 
eer in order, the lowest, the highest, and the middling, 
HUE scale." 


11. Manu :2 “Ife who, by means of intimidation, shall possess 
himself of a house, a pool, a field, or a garden, shall 
be tined five hundred panas ; but only two hundred, 
if he trespassed through ignorance of the right.” 
12. Katy4yana:3 “The fruit and flowers of ‘trees produced upon 
mE the boundary between two fields, are declared to be 
aeons eee joint property, per taining in common to the masters 
dened ; of the two tields." Katys áyana:4 “But where the 
i branches of trees growing in one man’s field, be 
spread dat over that of'another, then he shall be considered us the 
owner [of their produce], over whose field they are so situated." 
Ma ds : * If à man, npt even giving notice to the owner, get up a 


and for seizure by 
intimidation. ' 


rca ian RUP es anit Sue aai Tee eod i la eee Des ee ea pe ht ar eeci ra Nett oiece ne ote 


4 


E 9th, 282. * 2—Chap. 8th, 264. 
3—4—Halhed, 188. Strange’s Elem. Ist, 393. 


* 
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bridge upon [another person's] field, the enjoyment of its profits is'the 
right of the landlord, or, on failure of him, of the king." 


13. The same author says: “A bridge! which diffuses general 
benefits [must not be put a.stop to] where the incon- 
Erection of bridges venience is slight; and a well, Which, takes off from 
Sie c d the land of another, if the ground [so lost] is small, 
and,the supply of water great.” ‘Must not be puta 
stop to, should here be added. Narada also: “But a bridge ‘in the 
middle of another man’s field must not befobjected to, if tho benefit be 
great, and the damage small, and a prob be expected above the less.” 
í Narada: “If any one, without asking the owner, 
Repair of them repaira bridge built long before but fallen into decay,2 
Eee HO HVN that person in'such case shall not enjoy the prøfits 
Punishment for Oofit." Vyasa: “If any one, having taken a field [in 
neglecting to culti- hire] shall neither till it himself nor cause it to be 
uM heldunder tilled, he shall be made to pay to the owner of the 
land the vegetable products of that field, and a fine 
equal to it to the king."3 Products, profits suitable t» the powers st 
the land... ° 


——— 


————————————À  —— 


— ——H————— BI E E E 


1— Mit. 65. Ist.—Bridges [Setu]are declared by Násuda to be of two kinds : “ Bridges 
of +p sorts are known: the one open, and the other confined: ‘‘ when for the passage 
of water, it is open ; that which is closed, is for the stoppage [of water]." 

2—In the Mitakshara, it is read Uttsannam ; in the Viramitrodaya, Utpannam ; the 
former of which is followed here. 


3— See Wilks's Mysore, vol. Ist, p. 128. 
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CHAPTER XVI. 


SHCTION EL 


. —— a -0 —— E 


Abuse,—(Vákpdrushyam). 


l. Breaaspati : “ That is reckoned the first scale in abusive 
"rm language where, without any thing specific, dis- 
eee. ee retk: graceful accusation of country, town, or family, is 
CCXVIL made." “ False accusation, of connexiou with the 
sister, or the mother, of another ; [or] of asin in the 
minor degree, is called the second degree of wordy abuse, by those 
skilled in the Cástra." “ Accusation of [usiug | forbidden food, or drink ; 
the charging with a morta, sin ; and spreading abroad very deep secrets, 
is termed the highest misuse of language.” Without any thing, means, 
‘mere mention made, but without specifying any thing so as to identify 
the thing [or person] meant.’ Spreading abroad, divulging. 


2. Visknu: “ For loud abuse of one of the same class, a man is 
to be fined twelve panas.” In another Smrti, it is 
said :} *' When a couple oí persons stand mutually 
charged with the offence of ubuse, and no difference 
is observable [in their respective guilt], the punishment [the guardian 
of „ood behaviour] of both shal’ be equal." Narada: 
* He who commences an abusive quarrel, shall most 

.* certainly be held to be blameable, ang also he who 
in retort is guilty of such improper conduct; but the man who first 
hegan is the principal offender." 


Punishment of it 
in Various cases. 


The aggressor to 
receive most. 


3. Manu:? “ A soldier defaming a priest, shall pe fined a hundred 
panas; a merchant, [thus offending], an hundred 

c and fifty, or two hundred : but [for such an offence] 
vip pui vars?’ a mechanic or servile man shall be whipped." Brhas- 
parties. + pati: “The punishment of a Brahman for giving 
abuse to a gbagi shall be fifty panas; thus, if 


Difference of 


pe ee —— ee ee e oM OO nme im ein ei e t n eem sum nee nete mei m e md tenentem t i e Hum s em nen ste ie cmm an 
É 


ern: z 
1*—Macnaghten, 418. 
2—Chay. 8th, 267. Ellis’s Lectures. ‘‘We had occasion to observe the misappre- 


hension which prevailed with respect to the exemption of Br&hmans from capital punish- 
ment. thig is oge only of the innumerable misconceptions of their situation in Hindu 
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to aVaigya, the half of fifty; if to a Cüdrd, thirteen and a half.” 
with respect to a (Jádra, the same author says: '' He who makes known 
ico the ordinances of religion, ahd he who joins in 
f l reading the Vedas, or is abusive towards Brahmans, 
shall be punished by having his tongue cut out." 
’ 


4. Manu :! “ He shall be fined a hundred [panas], who defames 

his mother, his father, his wife, his brother, his 

Punishment for father-in-law, or his prjceptor; and he who gives 

eee venerable | ot his preceptor the wef.” Brother, his elder brother, 

BUTS because of his companionship with the father, and the 

rest. According to the Mitakshara, and other authorities, punishment 

[should follow abuse] against a mother and the rest, even though they 
deserved it; of a wife, provided she be not in fault. 


5. Yajnavalkya: “ Let punishment to the amount of an hundred 


anas, be inflicted for threatened injury t 
Threats of actual PANAS jury to the arm. 


M ` injury to] the foot, nose, ears, the hand, or the like. 
If this [threat] be uttered by a powerless person, he need only be fined 
ten panas, but if he have the power to perform his threat, let him be 


made to give security for the safety of him [threutened.’’] 


6. ‘The same author says: “ Any one abusing another thus, 
‘I have criminal connexion with thy mother, or thy 
sister,’ let the king oblige to pay a tine of twenty-five 
panas. The highest punishment [shall be the portion] fsr him, who 
abuses a Brahman learned in tho three Vedas, the king, or the geds." 
Narada: “ A man callinga degraded man fallen; or taxing a thief 
with being euch Myain, commits no fault: but if falsely, he shall obtain 
double blame." "Yájfiavalkya : ** He,*who contemptuously heaps ridi- 
culous compliments, whether true, or untrue, or fudiérously distorted, 

ere upon persons wanting a limb, or diseased in their 

` ,  Oygans; shall be fined thirteen panas and*a.half.” 


Indecent abuse, &c. 


society, which has obtained among foreign nations from the earliest times. Not the least 
grossof theso, is that which ascribes to the whole body a sacerdotal character ; and 
which Sir W. Jones has unaccountably countenaneed, by translating, in the Institfftes 
of Manu, the words used to designate an individual of the first gaste [Brahmandé 
and Vipra) “priest,” end the feminine of them [Bráhmaná& and Viprá] *'priestess." 
The latter mistake is particularly remarkable, as the wives*of Brahmans, though 
they assist in the private devotions of their family, not only never officiate as 

riestesses, but have no part in the public ceremonles of religion, except as spectators." 

t may be further remarked, that the second and third tribes, of Kshatriya and Vaiçya, 
which hestranslates Soldier and Merchant, no longer &xist in*a pure state, and, that the 
Soldiers and Merchants of the present day are, in the eye of their own law, lower than 
the geal Cüdra, being of the Varna Cankara, or mixed classes. 


]--Chap. Sth, 275, where the reading is ‘tanayam, son,’ instead of ,‘çyaçuram 
‘father-in-law,’ as here, and in the Viramitrodaya, and Mitakshara, 


neck, eyes, or thigh ; and the half of it, for [the like 
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7. Uganas: ''He who confesses, ‘Buch a thing was said by me 
from ignorance, carelessness, envy, or affection; I 
wil not say so again, may be fairly considered 
deserving of only Falf the fine.” 


Mitigation in cases 
of confession, 


———— 
SECTION II. 
——.—— 

Assault. —(Danda Párushyam.) 
—— 


1. Narada: “ Injury inflicted upon the limbs of another, with the 
hand, foot, weapons, or other thing, and defiling 


Assault, defined. him with ashes, or the like, is called actual affray.” 


e 
2. ‘Brhaspati: “The man who, having received abuse, retorts 
abuse; or being beaten, returns the blow; and he 
Self-defence per! ho beats one doing him some wrong, does by no 
mitted, ee ii : 
reans thereby become liable to punishment. 


3. Kátyáyana: "bargu has ordained, that the highest punish- 
ment shall be inflicted for cutting off an ear, a nose, 
Se of assault a foot the eyes, tongue, the penis, or a hand; the 
i middling degree tor breaking [or wounding] any of 
them.” Ydjfavalkya: “A fine of ten panas, is recorded as the punish- 
ment, for tofiching any one with ashes, mud, or dust; double that sum 
on is demanded, for touching him with excrement, or 
oar the keel, or spittle : these fines to be doubled, if the 
fault be committed against those of equal as well as supericr caste, or 
against, the wife of another ; if the [sufferers] be of inferior caste, let 
half the specified fine be levied; but if committed through inadver- 
tence, drunkenness, or the like, it is not punishable.” ‘I'he heel, the 
hinder part'of the foot. Kátyáyana: “ The tine ig declared to be four- 
fold, when the vomited contents of thé stomach, or urine, or fæces, 
or the like, are thrown on the lower extremities ; six-fold if upon the 
trunk itself; but eight-fold, if upon tue head." 


4. Yájüavalkya: “ For holding up [threateningly a hand ora 

or foot, the punishment shall be [in order] ten, and 
rated with the fines twenty, panas: the middle scale of punishment is 
for them. declared for all classes, for mutual raising of 
weapons." The same author says: “The punish- 

ment of ten panas shall be inflicted, for violent pulling of the foot, 
the har, the clothes, of the hand, of another; an hundred, for 
painfully pulling a man about, tightly binding his clothes about Lim, 
and trampling him under foot.” ‘The man who causes pain [to another], 
shortof drav'ing blood, with a stick or the like, shall be fined thirty. 
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two panas; double that sum, if blood be produced.” The meaning 
of pain, and the rest is, that an hundred panas shall be levied for [a 
complicated assault, both] tying a man in his clothes, violently pulling 
him about, and trampling him wnder foot. The same author says : 
“The middle amercement shall be imposed, for breaking a hand, a 
foot, or a tooth ; for tearing the'ears or the nose ; for Jaying open a 
sore, and likewise for beating one till he seems dead : the limb with 
which any one gives pafn to Bráhmans, if not himself a Brahman, shall 
be cut off. The lowest amercement, for raiging [that limb, or a weapon] 
agaiust them, but the half of it, for ai toughing [weapons] with 
hurtful intent.” Manu:! “With whatever member a low-born man 
shall assault or hurt a superior, even that member of his must be shit, 
ERRE [or cut more qr less in proportion to the injury] : 
this is an ordinance of Manu." **lle who raises his 
hand, or a staff, against another, shall have his hand cut."  Kátyáyana: 
‘Just as the fines are laid down for abusive language between men in 
the regular or inverse ordor of the classes, even so shall the fines for 
violent affray be imposed, according to their order [in rank]." 
5. Vishnu: “ The fine for every one of many 
persons beating one, shall, for each, be double of 


that declared [for a single offender].” 
IT d 


6. Kátyáyana: In case of injury to the body, or organs, of another 
xe at whatever amount they determine the fine, the very 
Damages award- same sum shall be given to cause pleasure, and for 

ed in proportion to "p M 33 
the injury. the cure, [as fixed] by learned men." To cause 
i pleasure, to make satisfaction to the sufferer. The 
cure, the price of medicines, and the like. By learned men, 1s meant: 
‘That must be paid, which is settled by those skilled in the matter.’ 
» 


n 
Double fine for 
many assaulting one. 


9 

' 7. With reference to beating animals, and the like, Yajnavalkya 
tona Says: The fine foy giving pain to, or drawing blood 
Sunes aaa from, as well as cutting off the. kranches [as horns, 

&c.] of inferior animals, shall be from two panas, 
ascending in order: [of the injury].” “For cutting off their organs 
of generation? and'for causing their death, the second ántercement 
shall be paid, and their value also; a double punishment shall be ithposed 
in the case of superzor animals, when ill-treated as above described." 

. 


8. In respect of damage to trees, says Manu :? 

As wel es damage — / According to the use and value of all great trees, 

to trees. must a fine be set for injuring them; this is an 
established rule." 


D————»9———-— * 


remet imt te ih menia ita €——————— Tam MEER DE M E M a e ncc m cmd 
arem 2s — E Mon i e: — ae 
e 


.. 1— Chap. 8th, vs. 270-80 
èe 2*-Uhap. 8th, v. 285. 
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CHAPTER XVII. 


Lic bbery,—[Steyam]. 


- 

l. Nima specifies three degrees, of things liable to be 

stolen: ** All earthenware utensils; a stool, a bed- 

Robbery defined; stead; [all articles made of] bone, [or ivory], wood, 

eh three degrees: or leather ; as well as grass, and the like ; legumious 

CCXXIL  * grains, and grain ready dressed ; are termed inferior 

á articles." ‘* Cloth made from any material except 

silk, and likewise all cattle, with the exception of kine; all metals 

except gold, and rice of all sorts ; barley and sucb like [grain], are 

termed articles of middling estimation.” ‘Gold, precious stones, 

silken clothes, women, men, kine, elephants, horses, and the property 
of the gods, the Brahmans, and the king, are the first rate articles ^ 


2. The same author here first exhibits [the nature] of an open 
thief: “ Traders [naigama];! physicians; gamesters ; 
assessors ; persons taking bribes, [and] cheats ; for- 
tune-tellers [and] professional prostitutes ;* persons 
skilled in the arts ; counterfeits, and those who perform unlawful acts ; 
arbitrators, [Madhyastha],? false witnesses, and likewise those who 
gain a living by fraudulent practices, are all of them open thieves.” 
In another Smiti also we find: ‘ Whenever manifest cheats, persons 
having recourse to false weights and measures ;" those taking bribes, 
or employing fraud ; impostors ; bad women ; as well as counterfeits, 
and those “who live by showing fortunes, arc fourd, all-these, and the 
like, may be known for manifest thieves." 


Notorious rogues 
enumerated. e 


3. Brhaspati: “ That trader, who shall sell an article, concealing 
er its blemish, mixing it up and making it over again, 
aaa tye shall be made to give [an article of] twice its value, 
texts. | and likewise pay a fine equal to the same." ‘ That 
E | ee 5 
1—See Chap. 12th para. 3d. The word is here translated in conformity to the 
succeeding text of Brhaspati, evidently intended by our author to furnish the gloss on it. 
2: -The word * Kahudráh! for which the Víramitrodaya reads Bhadrah, is translated 
thus, as in the masculine plural it is unmeaning ; in tho subsequent text of Bihaspati, 
as read in the Viramitrodaya, it bears the same sense, supported by the succeeding Lext, 
‘bad women.’ 


—— ——— "— 


9—See Chap. Ist, Sec, Ist. 
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physician who, being ignorant of medicine’ or its invocations,! or 
COXXIII unacquainted with the nature of disease, yet levies 
money from those who are sick, deserves to be 
punished even as a thief" *''Those who play with "false dice; pro- 
fessional prostitutes ; those who seize the king's dues; astrologers, aa 
well as cheats, are deserving of punishment as being all denominated 
swindlers." <“ Assessors pronouncing an unjust decision ; even so also, 
those who live by bribery ; and those who cheat persons trusting them, 
are every one of them to be banished.” “Those who, not understand- 
ing their subject, shall pretend to a knowgedge of astrology’, or shall 
foretell prodigies, and likewise expound caspicivtis omens or the like to 
mankind, must be strictly kept down.” ‘Those men, who exhibit 
themselves [as religious mendicants] with a staff, deer’s skin, and other 
requisite accompaniments,” and ‘by these means deceiving men, kill 
* them, shall be put to death by the king’s people.’ ‘‘ Those who, 
making up a thing of very small value, raise a great price upon it, 
and they who impose upon other people, deserve to be punished in 
proportion to the amount.” “They who make false gold, precious 
stones, coral, or the like, shall be made to give back their price to thf 
person wha has bought them, and to pay double the amount as a fine 
to tho king.” ‘Persons, acting as arbitrators [Madhyastha], who 
become corrupt through favour, gain, or other [motive], and those 
witnesses who depose contrary to the truth, sbwll be made to pay 
double [the sum depending] as a fine.” 


m te 
-a rP 


4. Vyasa: “ When persons are found walking about at night- 
time in a secret manner, furnished with implements 
[of theft] or the hke, and whose place of abode is 
not known, they shall be recognized as secret thieves.”* The same 
author adds: ‘‘ Pick-pockets [or shop-lifters];3 burglars or hoase- 
breakers breaking a hole; highwaymen [Panthamusha] who rob 
travellers ;» those! who open bundles |Granthi mochaka], and stealers 

CIV of women, men, kine, horses, and other cattle, are 
i i al? reckoned but nine differertt ‘kinds of thieves." 
A hole [Sandhi] in a wall or the like. 


Secret thieves. 


5. Yájfiavalkya: ‘ Let shop-lifters, and those who open bundles, 
"be both made to lose the tongs of their hand; for 
*the second offence, they shall be deprived of a hand 

or foot.” The tongs, the forefinger and thumb. ‘ The 


Punishments en- 
acted for thei. 


somes qu fui odo xm his Tek Cb D ee reg cies cm ss 


l ; ; 
] -Perhaps “consultation, advice,” would be a betjer term. The higlwr classes, 


when taking medicine, use very appropriate mantras, or formulas, cviucing their reliance 
on the Deity and their medical advisers’ skill. 


2.—Pr, as dome copies read, ‘adorned with jewels and fine clothes.” 


3.-Utkshepaka. The Mitékshara defines it to lœ, “those who pilfer by throwing 
up Clothes and the like,” hooks gor the instance. The Viramitrodaya im commenting on 
the text above, says, "those who, having satisfied themselves of the ignorance of the 
owner, get the property out of his possession, by snatching it from him." 
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robbers, who having broken a hole,! commit a robbery at night, 
them shall the king, having cut off both hands, cause to be impaled 
with a very sharp stai:e." Brhaspati : “Tn like manner, let him cause 
highwaymen to Le hanged, tied by the neck to a tree. He shall cause 
the fingers of package- -openers to be cut off, for apprehension on the 
first offence ; ; on a second [apprehens. on], both hands or feet; for the 
third, they are deserving of vadha." Fingers, the forefinger and 
thumb. 


6. Narada spectSes dion distinctions in the flight of thieves, 

, taking the stolen property with them: “A ‘thief 

dec, ij shall ‘by every effort be seized by him in whose 

DURAN GHEGN T district [or premises] he may be furtively concealed. 

Else, if the trace or footmark? be not carried out [of 

the premises], he shall ‘be made to pay the amount of the loss. If the 

trace be carried forward from that [district], yet have not fallen else- 

where, then they shall cause the neighbourhood? the road-keepers, or 

even those entrusted with the care of the district to pay the loss." 

Yajnavalkya also: ‘ The village shall pay, when within its own limits, 

or wherever the trace goes ; the five- -village community, if beyond one 
kroga ; or agam; that of ten villages.’ 


4 


7. On the subject of kidnapping women, Vyasa says: “ The 
woman-stealer shall be burned‘ on an iron bedstead, 
Em Ans with a fire of grass ; the man-stealer shall be set up 
stealing cattle, &c. Where four roads mect, after having his hands and 
COXXV feet cut off.” Bihaspati: ^ Having cut off the 
i nose of a stealer of kine, and bound hiti, let them 
plunge him into the water.”5 Narada: “ Vadha shall be inflicted on 
him, who robs another of his all, or who carries off a married woman, 
or a virgin." “ Bihaspati dir Bots that they confiscate all [therwealth] of 
those who carry off a horse, an elephant, or metals.” All; the wealth, 
must be here supplied. Vade “ Let them cut dif, with a very sharp 
instrument, half the foot of him who carries off [common] animals.” 
Narada : «Tor stealing animals of a superior kindy let his punishment 
be that of the highest Sedo the middle scale for the middle class of 
animals, and the first [or lowest] scale for such ar act in respect of 
mean animals,” 


. 1—Sanihi, a hole made in a wall for felonious entry. Sandhichaura, a burglar, A 
house-breaker. 


2— Padam ; the same which is called '*paglà" in Gujurat to this day; the custom 
js in the Dakhan equally well knowv, under the name of Mága.—-Reporta 2d, 344. 


3—Samanta ; the same word occurred in the same sense, at Chap. 15th, para. 2d. 
4—The VWiramitrodaya reads, ‘‘in the ordeal of"hot ifon, with the fire in his hand. : 
5—So the Víramitrodaya, according to which thig text was inserted in the errata. 
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8. Manu:! “Corporal punishment [vadha] shall be inflicted on 
him, who steals more than ten Kumbhas? of grain ; 

And for robbery for less he must be fined elevei times as much, and 
xem and Shall pay to the owner the amount’of his property." 
One Kwnbha is twenty Prasthas, He again says :3 

“ For stealing the most precious gems [as diamonds or rubies], the 
thief deserves capital punishment [vadha]." Narada: “ Capital punish- 
ment [vadha] shall be inflicted for stealing more than a hundsed of 
[any of the following things], gold and silver pieces, or the like; fine 
clothes, and likewise all precious stone" Manut: “For stealing 
gold and silver, or the like, or costly apparel: or more than fifty 
palas, it is enacted that a hand shall be amputated : for less, the king 
shall set a fine eleven times as much as the value." 


Dj 


9. Yájüavalkya: “ Having set a mark on a Brahman found 

guilty of such offence, let him be banished from 

Certain limitations that his native country."  Manu5; “ [Criminals 
to capital punish. : SM . ens 

mes of] all the classes, having performed an expiation 

as ordained by law, shall not be niarked on the 

forehead, hut be condemned to pay the highest fine." Yajnavalkya 

also: * Having caused restitution of the stolen property, they shall 

cause the thieves to be put to death, by different modes of Vadha. 


10. Narada: “ They who grant food and an asylum [opportunity] 
to thieves flying before pursuit, and they who wink 
at their escape, though able to stop them, are also 
their accomplices in the offence, And therefore, 
sharers in their punishment. 


Aiders and abet- 
tors. 


— -———— 


ü 
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1—Chap 8th, v,°320. Kulluka, whose commentary Sir W. Jones follows, divides 
vadha into three degrees ; Marana, capital ; Chhedana, membral, involving loss of limb ; 
and Tarana, corporal. As our law admits not infliction gf stac second, [though a 
commutation of it into imprisonment is awarded, where the punishment itself is enjoined 
by the Hindu Law] vadha must be taken to mean, either Capital, or Corporal punish- 
ment, as the caso may be. I+ is used in the latter sense in verse 320, in.the former in 
verse 323, Indeed it is niore than hinged, in the commentary on verse 320, that either 
of the three kinds is to be applied, according to the circumstances of the robbery ; for 
instance, tho first, if 2 Brahman be the person robbed, &c. 


3, See As. Res. 5th, 96-7— Wilson, ad verb. 
3—Chapter Sth, 323. 4— Chapter 8th, 321-2. 9-—Chapter 9th, v. 240. 
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CHAPTER XVIII. 


~~ —— 
sTeinot offences,—(Sdhasam.) 


——— 


I HEIR nature is declared by Narada: “ Whatever act is by 


strength performed, by one inflamed with power, 


Violent acts [bala] is denominated [Sáhasa] violence, oppression; 
CCXXVIL for strength [Sahas, whence Sáhasa]is also termed 


power [bala].” 


2, Brhaspati: “ Killing a human being, robbery, handling the 
person of another man’s wife, and both species of 
a^sault, are the four kinds of violence.” Both species, 
that is, abuse and affray.! Narada: “ Spoiling 
fruits, roots, water, aud such things, and agricultural implements. or 
throwing them away, treading them under foot, or the like, is declared 
to be the first degree of violence [nrathama sahasa].” ‘‘ [Misusing in 
the very same way, clothes, animals, food, drink, and kousehold 
utensils, is denounced as the middle degree of violence [madhyama 
sahasa]" ‘Malicious practice with poison, weapons, or the like; the 
handling of another man's wife, and all othex encompassing of life, iS 
called the highest degrée of violence [uttama sáhasa |" 


defined and enu- 
merated. 


9. Yájnavalkya: “ The king shall apprehend sacrilegious house- 

breakers [Dandigráha]; likewise those who steal 

Capital punish- horses, and elephants, as well as violent murderers, 

E VS and cause them to be impaléd onsa stake.” Brhaspati: 

“Having carefully ascertained who are notorious 

murderers, and likewise murderers in secret, and having seized all 
their effects, they are to be killed by different modes of death.” 


4. ‘The same author says: “ When many per- 

Punishment in sons, filled with rage, beat [to death] one single 

case of mobs. verson, then he who strikes him on a vital part, is 
declarod to be the murderer,'? 


m— M rnáÓ Le PT 2 ——— V vl ETWAS. RUE - v Rs n m———— — = bo A e dn 2 cA hoe a A NRI HO i rn e» = —— -— 


1—Chapter 16th, Sections Ist -ad 2 


2—In most of the copies, this text ran in a plural seasc, m in some it was singular, 
and the, Pundits were determined on the adoption of that number, by finding it so in the 
Viramitrodaya. . i | 
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5. Kátyáyana: “ He who commences thé quarrel, or takes a part 
Aiders aud abet. T! it, as well as he who points out the road ; he who 
bir a gives an asylum, and he who furnishes weapons, or 
COXXVH gives food, to evil doers ; so even, lie who advised for 
sop: battle, he who instigated his destruction; one concern- 
ed in the work of deceit; he whb speaks harm [of the deceased]; who 
rejoices [with the murderers]; or prevents not the injury, though pos- 
sessing the power, are all of them actors in the deed: They shall cause 
a suitable punishment to be awarded, prbportioned to the power [of 
each to suffer ].” 


6. Nárada lays down distinctions in the punishment of Brahma- 
nas : “ From there being no difference [in the degrees 
Exceptions in of guilt], the same measure of punishment is laid 
oe oi Bbman9 down for all. That of Brahmanas must be short of 
pect to capital ; i b 
punishment. vadha ; a Brahman is not liable to undergo vadha : 
his punishment shall be, shaving of the head, banish- 
ment from the city, a plain mark upon his forehead, and parading upon 
an ass. Vadha must not be inflicted on a Brahman, even if guilty of 
felony [átetáyí]" For, according to Sumantu:! “ There is no blame 
for putting to death persons acting feloniously, excepting kine, and 
Bráhmans."  Kátyáyana: Dhrgu says, if among felons, there be ono of 
the highest class, and engaged in austerities and» reading the Vedas, 
then, in that case alone, "vadha shall not be inflicted. "Vadha is for 
singers who are of low class. 


7. The same author declarer who are felons [átatáyinas]:2 “ He 
oe " nerated, WHO uses a sword, poison, or fire, as well as he who 
C ons emen "*  rgises his hand in imprecation, and he who kills by: 
magic: and also a spy against the king; he who enjoys a married 
woman contrary to rule; 3 who is diligent in picking out holes’ [in 
another man’s erat] : all these persons, and the like A them, are to be 
known as felong" And Vasishtha likewise says :* “ An incendiary, 
and a poisoner, one, who offensively handles weapons, who robs the 
wealth of another, as well as he who steals his land, or his wife, are all 
six of them felons.” 


8. However, ‘hd dextiot Manw® * Leta man without hesitation 

ERE ' glay another, [if he, cannot otherwise escape], who 

tie ae rIODADHY es i | assails him with intent to murder [átatáyi], whether 

Bráhmans. young or old, or his preceptor, or a Brahman deeply 
CCXXIX. versed in the scripture :” and this of, Kátyávsma : 

“To him who shall kill @ felon coming with intent 

to take his life, even though he [the felon] havesgone through the 


i chalet TS MENTRE Sep a a RR AA ESA Vee A eae erie ae hai a n NA aia mam ae a S erni a- mememe nee oa ee à t 
Pamete art agam irs a — ce nd a RR 


1—2—Macnaghten, 423. i 
3— Explained to mean ** Rape," in a subsequent text, para. 14th. 
" 4—Maenaghten, 423. 
5— Chapter 8th, 350. See General note, ‘‘Smiti,” at the end. | 


160 THE VY\VAHARA MAYUKHA CHAP, XVIII, 


Vedas [Vedanta], the siu of the death of a Brahman does not attach :” 
[require consideration]. The words whether [va], and even [api], relate 
to the death of all ielons with the exception of Brahmans ; because 
the introduction of the word Brahman is for the sake of giving 
greater force to the law [by an extreme example, Kaimutikanyáya]. 
So, in the Mitákshará it is said : “ A 3rahman felon is liable to Vadha ; 
how then [kimutá] shall any other man [escape]" And we find the 
same, both from this text of Gálava: “ He who kills one, the highest 
Brahman, feloniously atta:king him with a raised weapon, does not 
render himself a Bráhman s murder; did he not kill him, he would 
real be guilty of & Dráhman's murderer"!: and this of Brhaspati : 
* He who kills à felon, versed in the Vedas and come of a good 
family, does not commit heinous murder; did he not kill him, he 
would be guilty.” 


9. The following interpretation is given in the Smrti Chandriká : 
‘That the Brahman who comes with a felonious 
E oe e des intention of putting another to death, alone deserves 
aD Nec hes Vadha; not the Brahman who seizes the land or 
proved. wife, or other [property] of another. But Kshatriyas, 
. or other persons guilty of the abovementioned 
crimes, are deserving Vadha’.2 And this is the right [interpretation], 
because of the necessity for opposing the vague [or general] sense of 
the aforementioned rules, of Sumantu and Kátyáyana, by the more 
explicit expression of ‘ one feloniously attempting the life of anc‘Ler,’ 
Cesk suggested by these last quoted texts, of Manu, 
pace Kátyáyana, Galava, and Brhaspati. 


10. However, what Brhaspati says: “ He who shall refrain from 
kiling a man of superior class, a performer of 
austere acts of devotion and reader of the Vedas, 
though hable to Vadha for felonious acts, shall obten the benefit of 
one Acvamedha,” has reference only to a felon distinct from one seek- 
ing the man’s own life. 


Subject continued, 


11. And again, the killing of a Brahman feloniously seeking the 
life of arfother, is forbidden in this age of the world [by the text]: 
«There must be no killing, even in a just quarrel,’ of a chief Brahman, 
though seeking one’s life,” which prohibition would be evaded, if 
Vadha were inflicted according to law: and though all the things now 
forbidden in the Kali, or present age, had previously received the 
sauction of four ancient] enactment, yet: “The learned have declared 


cc - SES e tous mam ma ae a er ee eee rue ret nt aaa er rte waa a oglu oie 


1—The expression Bhrünahan, ‘lit. ‘who procures abortion’] is explained in the 
Viramitrodaya, ‘‘as having reference to a very superior Brahman,” [Uttama Br&áhmana 
vishesha. ] 


2—8See note ʻo Chap. 16th, Sec. lst, para. 3d. 
3—Dh.rma guddhe ; this seems to be the sam» terr: which Sir W. Jones has trans- 


lated ‘‘religious war," in this general note at the end of Manu, Smiti 2d ; the text ap- 
pears the same. 
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these laws abrogated in the Kali age.” And jn all the commentaries 
there 1s a clear line drawn, from the acceptation of the word laws. 
Therefore, in the present age of the world, a Bráhman feloniously 
seeking the life of another is not liable to Vadhas But for other 
[offences] a Bráhman felon, is not in any Yuga liable to Vadha; 

whilst all other felonious criminals, whether Kshatriya oy other class, ; 
are in all ages of the world liable to Vadha.! 


12. Brhaspati declares the punishment for stealing articles of 
low, middling, and great value: “ So, even he who 
Estimation of arti- shall destroy or carry off implements of husbandry 
cles subject to rob- "or . : : 
bery. or flowers, roots, or fruits, is deserving of punish- 
ment, above a hundred panas, according to his 
offence. In like manner, he who shall destroy or steal [inferior] 
animals, clothes, grain, liquids, as well as household utensils, shall be 
punished by a fine, not less than two hundred panas. If women, men, 
kine, gold, precious stones, as well as the property of the gods, or of 
Brahmans, and that of females ; [and simular] costly articles, his fine 
CCXXXL shall be equal to the value of the stolen property. 
^ Or, double its amount [even] may be thought equi- 
table by. the king, according to the person; or, the thief may be[even] 
put to death, with a view, to the prevention of [bad example from] his 
society." Female, & woman's property. The word, Or, has the mean- 
ing of ‘even. This text belongs to the Chapter on Heinous Offences, 
accuiding to Madana, [and not to that on Robbery] from the literal 
meaning of the words ‘shall MSN, and ‘ thief,’ which come together 
in this place. 


13. Yajiavalkya shews the punishment for the original instiga-* 
tor of heinous offences: “ He who causes the com- 
mission of violence, shall be made to pay a double 
ə fine; he also who, by saying, ‘1 will give [such a 
reward, hoses. “its perpetration, shall be made to pay quadruple its 
amount." ‘That is, glonble or quadruple, in pyepartion to the fine 
imposed on the actual perpetrator of it. 


Instigators, and 
their punishment. 


14. The aa oneni for him who by force enjoys. à virtuous 
dig. - Brahmani, is thus declared by Manu:? “ A Brah- 

p man who car nally knows a guarded woman without 
her free will, must be fined a thousand [panas.”] If the crime be 
committed a against such a woman, by a man of the Kshatriya, or other 
class, says Brhaspati: “ If any one by force enjoy [a woman, | theft let 
the king seize the whole of his property, and having cut off his penis 
and scrotum, afterwards cause him to be garried round [the town] 
upon an ass.” Enjoy, have connexion with the lawful wife of another 
man. „lhe soles: punt for forcible enjoyment of a married 
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woman, whether of lower or higher caste [than himself] or of equal 
class, by a man of the Kshatriya or other tribe, is denounced by 
Kátyáyana: ‘When a man has obtained enjoyment of a woman, by 
seizure of her pe.son, infliction of Vadha is in that case established, 
because the act is a transgressing [of the admitted order] of 
enjoyment.” .. 


15. The same author says: “ Let the woman who has thus un- 

willingly been enjoyed, be kept shut up in the house, 

Restraints on a having her person slovenly, sleeping on the ground, 

een and. furnished only with a single ball of food [or 

CCXXXII. with what nature requires."] He adds: ‘She who 

has been etijoyed by a man of low caste is to be put 

away, or suffer Vadha.” ‘Here Vadha must be understood, only in 
case of her consenting to the guilty act. 


16. Nárada thus declares the punishment of the lowest, middling, 

and highest crimes [Sáhasa:] ** The punishment of 

Punishment *of it must be in proportion to the crime, but, in the 

the three distinc- first [or lowest] degree, not less than one hundred 
tions of  heinous ud ! ; i 

erie [panas.] By those well versed in the law, that of 

the middle class of crimes, is shewn to be not less 

than five hundred panas. Tho fino for the highest scale of crime 

must be nothing short of one thousand [panas.] Vadha, confiscation 

of every thing [the criminal is worth,] banishment from the city wth 

branding, and amputation of his limbs, these are the punishments 

declared for Uttama sáhasa, or tho highest degree of crime." 


| 17. The command for inflicting Vadha, ampu- 

To be inflicted by tation, and the other punishments named, however, 
the prince alone. is the province of the pringe, and of no other, since 
to hitna alone pertains the right to inflict punishment. 
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CHAPTER XIX. 


. d 
Commerce with Women,—(Strísangrahanam.) 


a E 
HE punishment for forcible enjoyment of another man’s 
wife, as an act of a hemous nature, has been before 
declared.! Brhaspati declares [that for] the fraudu- 
| lent enjoyment of a woman of similar caste, being 
COX XXIII. the wife of another man: “If a man by fraud 
Punishment of €njoy a woman, he shall be punished’ by full conffs- 
fraud in sucÌ cases, cation, and, having been branded with the mark of 
the pudendum muliebre; let him be afterwards 
banished from the city." Full confiscation, that i$, confiscation of his 
all. And this punishment is meant in regard to women of equal class. 
Té sho be of lower, the half of it 1s proper ; ;sout in the case of a woman 
of superior asto, Vadha is enjoined : and accordingly the same author 
says: '' The half of that punishment, which is to be inflicted for con- 
nexion with a woman of equal class, is the due of him who enjoys a 
woman of lower class. But for connexion with a woman of more 

exalted caste, let the man be put to death." 


Commerce with 
women. 


2. The sever ‘al punishments of adultery, with women of the three 

m comparative degroes, lower, equal, and higher [than 
SUM e the adulterer], are laid down by the same author: 
ed with regard to ‘The punishment for adultery’ fn*each of these three 

class. orders, must be applied to each in its degree, the low- 
est punishment [for the lowest rank], the middling, 

[for the middling], aud the highest [for the highest]; for forcible 


enjoyment in se¢rat, let the middling degree be inflicted. » 


e 

3. The punishment for a man of bad life, who converses with 
P the wife of another man, is laid down by Manu: 2 
“A man, before noted, for such am offence," who 
converses in secret with the wife of another; shall 
pay ¢he first of the three usual amercements." "The punishment for 
mutual conversation between a man and woman, who have been both 
forbidden by the father or other ue declared by Yajnavalkya: 


“ Let a woman, forbidden so to act, be fined one hundred penas, but 
e 


1—Chapter 18th, para. 14. 2— Chapter 8th, 554. 


Criminal! conversa- 
tion, 
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let the punishment for the man be double that sum ; but where the 
prohibition has been given to both, then let their punishment be the 

same as IS inflicted for adultery.” The first half of 
* this couplet has reference to prohibition communicat- 
ed to one of the parties only ; and the last half, to a communication 
of it to both. . 


CCX XXIV. 


4. Yájňñavalkya declares the punishment for adultery brought 
about thiough the mutual desire of both: “[For 
adultery] between persons of equal caste, let the 
highest fine beimposed : But the middling scale for 
the same crime with a woman of lower caste ; when the woman's caste 
is higher, let the man suffer Vadha, ənd the woman have her ears or 
other [limbs] cut off.” 


And adultery in 
general. 


5. Katydyana: ‘ And in all offences, whatever sum of money is 
E E . Re laid down as the punishment of it in a man, the 
wemen in all cases, half of it must a woman pay who is guilty of the 
is half of that laid same; where Vadha is denounced against a man, 
down for males. let a woman's person be mutilated.” 


6. But for connexion with a Brahmani of loose life, thus says 
"m Manu:! * Butonly five hundred [panas], if he knew 
_Formiation, con- her with her free consent," This relates to à wu.aan 
sidered with refer- 
eueccto'oluss: of equal caste. On the subject of connexion with 
women of lower caste, and loose morals, the same 
author says:? “A Bráhmana shall pay five hundred panas, if he 
connect himself criminally with an unguarded woman of the Vaiçya, 
Rájanya [or Kshatriya], or Cudra class ; and a thousand, [for such a 
connéxion with] a woman of the lowest caste [antyaja]" However 
this text:3 “ A Brahman who carnaly knows a guarded woman 
without her free will, must be fined a thousand panas; especially 
intends a virtuous woman. ‘The punishment of a Cüdra for connexion 
with a woman of higher caste, is declared by Manu:4 “A Cudra 
having an adulterous connexion with a womar of a twice-born class, 
whether guarded at home or unguarded,. [shall thus be punished] : if 
she was unguarded, he shall lose the part [offending], and his whole 
substance ; ‘if guarded, [and a Bráhmani], everything, even his life.” 
If a Cadra have criminal connexion with an unguarded Bráhmaní, his 
par ts must be cut off, and all his property be confiscated ; but, if she 
CCXXXV be guarded, Vadha is further incurred. It means, 
that, for adultery with a guarded woman, his whole 


property shall be confiscated, and he be considered deserving of 
Vadha. 
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I— Chapter 8th, 378, of which the first couplet, as relating to guarded women, was 
quoted. Chap. 18tn, paa. 14 and is repeated here below. 


2— Chaptei 8th, 385. 3—Chapter 8th, 378. 4— Chapter 8th, 374. 
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7. Gautama: * For adultery with the wife of his preceptor, let a 
man's parts be taken away, and all his property be seized ; if the 
woman be guarded, let him further suffer Vadha/" Manu: “ But, if a 
Vaicya or Párthiva [man of the royal class, Kshatriyd] commit adultery 
with a Bráhmaní whom her husband guards nót at home, the king shall 
only fine the Vaicya five hundied, and the Kshatriya.a thousand." 
The same author says :! “ Both of them however, if they commit that 
offence with a Bráhmahí not only guarded [but eminent for good qua- 
hties], shall be punished like Cüdras, or be/burned in a fire of dry grass 
or reeds.” And again:2 ‘(If a Vaicya converse criminally with a 
guarded woman of the Kshatriya or a Kshdtriya with one of the 
Vaicya class, they both deserve the same punishment as in the case of 
an unguarded Brahmani.” Namely, the same fine which is denounced 
against connexion with an unguarded Bráhmaní. Vasishtha: “ Ifa 
man of the royal class [RAjanya] have criminal connexion with a Brah- 
mani woman, let him be enclosed with bundles of reeds, and be con- 
sumed with fire. Even thus do to a Vaicya, if he have connexion 
with a woman of the royal class, and likewise to a Cüdra, if he commit 
the crime with a woman of the royal, or of the Vaicya, class" i 


8. Narada: ‘ He who has criminal connexion with any one of 
the following women, a mother’ sister, a mother-in- 
law; a maternal uncle’s wife ; a father’s sister; tho 
respective wives of a paternal uncle, a friend, and a pupil; a sister, her 
friend ; a daughter-in-law, a daughter, and the wife of one’s preceptor; 
every woman descended from the same family, any woman dependant 
on his protection, the king’s wife, a female devotee, a nurse, a woman 
who preserves her conjugal duty inviolate, and any woman of tha 
supreme class, is said to be as guilty as the violator of "his religious 
preceptors bed. No pupishment short of cutting off his parts, 1s laid 
CCXXXVI down for such a crime as this." Yajnavalkya also: 
i “ A man who has connexion with his father's sister, 
or his mother's sister; with his maternal uncles wife, and also with 
his daughter-in-law, with his step-mother, his Sister; either with his 
preceptor’s daughter or his preceptor’s wifo, or with his own daughter, 
is as the violator o» his preceptor’s bed; having cut off his privy parts, 
let Vadha be his portion; afd the same for the woman, if she were 
consenting to the act." 
e 


Incest defined. 


_9. This punishment however is not to be inflicted on Brahmans: 
9 For, among the texts of Brhaspati, on the habiljty of 
Exception in re Bráhmanas, we find: “ Let the king !mpose such a 
gard to punishment I : 
af Brahmans. mark as will render his punishment memorable, upon 
° a man when caught in the act of improperly handling 
another man’s wife, and then banish “him.” If one, not a Brahman, 
have eriminal intercourse with such women, he,is deserving of Vadha, 
even in the capital degree [Pránánta]." : a 
e 
"— oT ag nt e 
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10. Cankha and Likhita/ say: ''With whatever member any 
particular offence 1s committed, let that very member be cut off, who- 
ever the offender be, unless a Bráhmana./  Yájnavalkya declares the 
punishment of a bráhman having connexion with a slave or the like : 
“The man who has carnal intercourse with slaves kept close, as well as 
those entertained as mistresses, shal’ be made to pay, even though 
their connexion be [in other cases] permitted, a fine amounting to fifty 
panas. Kept close, that is, those forbidden by their master to have 
commerce with other men. 


11. Nárada: “ Any woman, not a Dráhmaní, who is self-w'lled, 
Fornication, in L>VMrini,] or a downright prostitute, or a slave, 
what cases permit. and one without a home, may have connexion with 
tedandwhenpunish. a man of higher caste than herself, but not with 
20e. oue of inferior. But, if such & woman be kept as 
a mistress, [the person intriguing with her] is blameworthy, equally 
as if she were another man's wife.” Not a Brdhmant, whose nature 
is denoted by the adjective self-willed, which means, ‘one, her own 
COXXX VI mistress, who goes with other men.’ Without a 
Sree a home, a woman who has left her family, and goes 
with other men. Yajnavalkya: “Ifaman have connexion with [a 
woman of] the lowest caste [antya,] let him be branded with the mark 
of some disgraceful thing,! and banished the country. Ifa Cüdra 
[act in such 1nanner,] he shall be similarly marked ;2 but, if a man cf 
vile caste have connexion with a woman of high class, Vadha [shall be 


his portion.” ] « 


12. The punishment for connexion wilfully effected by a woman, 
ic is thus declared by Narada: “ That female who, 
Seduction ofaman going to a man's house, excites his desire by handling 
by a woman punish- Jim, gr tho like, and so causes him to lio with hei. 
able. ? 2 : iL a 
should be pun'shed, as declared by sages, in half 
that prescribed for a man [guilty of like conduct.” para. 4.] Yama 
defines the punishment for women of the Brahman and the other classes, 
who have criminal connexion with a Qudra, or other [man of lower 
class :] “ If à Brahmani woman, overpowered by dc&ire, submit herself 
to the embraces of a Vrshala, let the king cause her to be devoured 
with dogs, at the place of the slanghterers. Butif« Bráhmaní woman 
submit herself to the embraces, either of a Vaigya, or of a Kshatriya, 
her head shall be shaved, and she shall be carried round upon an zs." 
Vishala, a Cüdra. Slaughterers, vendors of flesh or fowl; expressing 
[that she is to Lo cast out to the dogs] at the slaughter-houses. And 
this punishment is for continued [or excessive] attachment to such 
person, according to the Chandriká. 
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]—Kubandha, or, ‘‘ of a headless trunk,” if Kabandna be the correct reading. 


2— The Mit. reads, ''antyevasyát," shall become even of that lowest caste, and it 
has here been altered, perhaps, without cause, as some of the manuscripts had the same. 


SECT. II. OF NÍLAKAMTHA BHATTA. 167 


18. Ydjfiavalkya points out the means of ascertaining the act of 
— adultery :! “ In cases of criminal conversation, the 
tae Y man may be seized, if engaged in playing with the 
hair of a woman, the wife of &nother, or at the 
moment of discovering love- marks [as bites or scratches, ] and likewise 
upon the confession of both." [rom the expression, of, both, it cannot, 
on the confession of only one of the parties, be pronounced that 
criminal intercourse has taken place. 


14. HOANG UE propounds ibd. * He who assess blemishes 
gainst an [uumarried | woman, shall pay an hundred 
Pünishment of pue But for a false accusation, two hundred ; 
slander; and ofun- for connexion with e beast, he shall pay an hundred, 
natural crimes. 
and even thé middle Ex of punishment, for«con- 
nexion with a distressed woman, ora cow." Moreover: “Ifa man 
enjoy à woman in an improper part,? ora male, and if he perform 
natural evacuations before [a woman,] he shall be fined the sum of 
twenty-four panas ; and likewise for counexion with a female devotee.” 
Distressed, any one in pain, even the man’s own wife. We must 
understand [also], that he who shall perform his evacuations dr the like 
[dirty act] before the face of a woman [shall be punished]. 


——— sanamen 
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1—Strange's Elem. Ist, 45. 2nd. 36-7. 


9—Ayonau, non in vulva; ut, in qc, aut alio [modo obsecno,"] secund. comm. 
Mit. -* 


3—The Mit. reads ** with a low-caste woman." 
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CHAPTER XA. 
NE 
Duties of Man and Wife,—(Stripumdharma). 


+- 


l. Now the punishment for a husband who puts away a wife 

, possessed of good qualities, 1s declared: “ The 

oa ortha aus: husband who puts away a wife that is obedient, not 

CCXXXIX. evil speaking, dexterous [at her duties], virtuous, 

and mainiaining her conjugal vow, must be kept [iu 

his duty to her] by a fine from the king"  Yájiavalkya:! “ He who 

forsakes a wife, though obedient to his commands, diligent in house- 

hold management, mother of an excellent son, and speaking kindly, 

shall be compelled to pay the third part[of his wealth ;] or, if poor, 
to provide a maintenance for that wife." 


9. The same author says, with respect to women : “ Let the bid- 

ding of their husbands be performea by wives ; this 

And of the wife, — i. the chief duty of a woman. Even if he be accused 
of deadly sin, yet let her wait until he be purified irom it.” 


P mn a e m — 


l---Digest 2d, 420. Reports Ist, 63. 
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CHAPTER AXI. 
—— de 
(4 ambling,—( Dyúta Samáhvayam.) 


— 


l. Y asAvALEYA: * [Payment of] that which has been 
gas hen COR publicly, in an assembly of gamesters, in the 
permitted © > presence of the master of a gaming-house, and when 
CCXL. the king's share has been paid, shall be enforced : 
but not otherwise." Publicly, not re secret. In an 
assembly of gamesters, in a gaming-house. Master of a gaiming-house, 
one made, by the king, superintendent of gambling. The interpret- 
ation should be thus: ‘Whatever has been ewon [Whilst playing] in 
conformity to these regulations, the prince must sause to be paid, but 
nothing else.’ | 
9$. The same author specifies the punishment for one guilty of 
fraud in gambling: “ The man convicted of [making 
or using] false dice, or of [safely undergoing] ordeal, 
by deceit, shall be banished, after branding, by the 
king.” Deceit, fraud. Manu! declares the punishment for gambling 
without permission fromthe king: “ Let the king punish [corpvrally 
at'discretion,] both the gamester, and the keeper of a gaming-house, 
whether they play with inanimate, oranimate things ; and Cüdras who 
adopt the marks of the twice-born." The mardi of the twice-born, 
wearing their string, reading the Vedas, or the like. 


Punishment of 
fraud. i 


3. YájDavalkya thus assimilates the laws of gambling [Dyitam] 
and matches [samáhvaya:] ‘These very rules for 
gambling [dyüta] must also be applied in live gamb- 
e ling matches” Live Gambling [Prani dyáte] denoting 
the nature of the match [Samáhvaye.] 


Gambling of two, 
kinds. 
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CHAPTER XXI. 


E > ES 


* 


Sundries ( Prekirnakamn.) 


——9 — 


1 [4 
Y AJNAVALKYA: “Ile who either omits, or adds any 
thing, in writing the king’s edicts, or who allows 
him that has robbed another of his wife to escape, 
CCXLI. - shall suffer the highest amercement: he who does 
injury to a twice-born man, by feeding him with things not fit to be 
tasted, stiall receive the punishment of the highest scale of crime ; that 
of the middle seale for [a like injury to] a Kshatriya ; the lowest, if 
to a Vuicya, and the half [of that again] to one born a dra." Things 
not fit to be tasted, ace intoxicating liquors, wine, excrement, or the 
like. The same author adds: “Let him who deals in adulterated, 
gold as pure, and him who"sells unclean meat, have their body made 
less [by a limb], and undergo the highest punishment." Unelean meat 
the flesh of cows, or the like. From the use of the particle and, we 
must understand loss of limb ; according to the Mitákshará. . Again : 
' The master of any animal also, whether armed with teeth or horns, 
who, having the power, still fails to relieve any one in pain from it 
[when attacked]; shall suffer the punishment of the middle scale of 
crime ; but double, if the sufferer likewise made a noise beforehand." 
Making a noise, that is, crying ont. Manu:! “ For -killing a man, a 
fine equal to that for, theft shall be instantly set; half that amount for 
large brute animals, as for a bull or cow, an elephant, a camel or a 
horse. For killing very young cattle, the fine shall be two hundred 
[panas]; and fifty, for elegant quadr upeda, or beauziful Lirds [as ante- 
lopes, parrots, and the like]. For an ass, a goat or 
a sheep, the fine must be fivo silver máshikas,? and 
one másha for killing a dog, ora boar.” This fine must be understood, 
to be over and above payment of the value of the animal killed. 


Sundries. 


JUXLII. 


Yajnavalkya: ‘‘ He who charges any roaming gallant as a thief, 
shall be made to pay fifty panas as a punishment ; if he sordidly take 
money from him, and let him go, then eight times its amount is or- 
dained as the fine." Sordidly take, receive. ‘Let the king banish, 
after cutting out his tongue, that man who utters evil wishes rgainst 
the king, as well as him who openly abuses him, and him who divulges 
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his secret counsels. Evil wishes, for his death or the like. Abuses, 
by saying, ‘ May thy reign not last,’ or the likes Manu:! ‘ Men who 
rob the king’s treasure, or obstinately oppose his commands, let him 
destroy by various modes of just punishment ; and those who encourage 
his enemies.” Yajnavalkya: ‘The punishment of him-who sells what 
has touched a dead body, and likewise of him who strikes his precep- 
tor, and of him who seats himself in the king’s carriage, or throne, is 
that of the highest, scale of crime.” What has touched a dead body, 
funeral clothes, or the like. The same author says: “ The punishment 
of him who puts out both the eyes of another, as well as of him who 
performs acts hostile to the king, and of him who, being a Cúdra, gains 
aà livelihood by the office of a Brahman, shall be eight hundred papas.” 
The meaning is, * him who puts out both the eyes of another, him who 
does an act prohibited by the king, and that Cüdra who lives by the 
profession of a Brahman.’ But according to the Mitákshará, ‘If he 
assume the Bráhmanical string for the purpose of 
partaking of food at a Craddha, he ghall have a line, 
resembling the real string, imprinted on his body with a redhot rod.’ 


CCXLIII. 


^ 

The same author propounds the punishment for those who make 
[decrees] contrary to justice: ¢ An unjust decision 
must be revised by the king, and he must, as a 
punishment, impose a fine double [the loser's fee? on] 
the amount litibated, upon the assessors, together with him who gained 
[in the first instance].” “Ifa man, though he have justly lost his cause, 
yet cherish in his mind this idea, *I am not conquered, and again come 
into Court, let him again lose his cause, and be made to pay a double 
fine.” 5 


Standard for va- 
luation of fines. 


In every part of this work, where the ameunt of fine is left unstat- 
ed, it must be cofisidered as meaning the number of panas. This pana, 
again, is the copper one, equal in weight to the Karsha [of 16 Mashas], 
whence the copper Pana is denominated kárshikà [of tho Karsha stand- 
ard], in Dictionaries. One Karsha is the fourth part of a pala. And 
when there awe twige teñ kauris, their amount, or joint wefght, is called 
one Kákiní, four of which make one pana. This is the table of the 
pana standard, aecarding to Bháskara , A chárya.? 

e 


But with respect to the [punishment enjoined for the] highest 
Du scale of crime, and the rest, we find; “ Wher the 
_And y applica- fine amounts to a thousand panas with eichty more, 
tion of criminal jt then is equal to the highest scale [Uttama Sáhasa]: 
punishment. pads kara o : : 
° The half of it is named ag the fine for the middling 
scale, and the half of, that again, is laid down for inferior crimes.” 
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Moreover, if in any of the aforementioned crimes, prevention is not 
atta:nable, by fines regulated after the above specified 
General observa: soale, even a greater one may be imposed ; accordin 
tions on punishment. / o : ] 2 S 
ac Ápastamba says: “ Punishment is said to be for 
the sake of subduing crime; by it therefore let those bold in crime be 
brought into subjection.” Nárada again points out some exceptions in 
the purishment of confiscation of a man’s all: “ Even when confiscation 
of all a criminal possesses is enjoined, it is not fit that the king should 
take away his weapons, if a soldier; the beasts of burthen or other 
[conveyance], of these who subsist by carrying for hire; the ornaments, 
of professional prostitutes; the musical instruments, of musicians; or 
those implements by which artizans subsist; in short, any thing by 
which any person gains his livelihood.”  Yájfavalkya declares the 
destination of a fine levied through injustice: ‘ What has been obtained 
through injustice by the king as a fine, having devoted it to Varuna, 
let him give, with his own hands, increased thirty-fold to Brahmans.” 
The meaning is ‘let him give thirty times as much to Brahmans, having 
vowed it to Varuna, through their mediation,’ 


Here ends the portion, called Vyavahára Mayükha, of the book 

pare N Bhagvata Bhaskara, written by Nilakantha, own son 

l of Cankara Bhatta he who had traversed the oceans 

of the mímámsá, the head iewel of Panditas, son of Bhatta Narayana 

Suri, Jagata Guru, as requested by that ornament of the Sangara 

dynasty, Maharaja Adhiráj, Cri Bhágvanta Deva, the intense adorer of 

the lotos-eyed God, the firmly seated Raja of the noted city of Bhareha, 

situated near the resplendent junetion of the Charmanvati ‘and the 
Tarnija in the happy Madhya Dega.! 


D md 
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1— The last paragraph varies in almost all the copies : some omit it altogether and 
others take no notice of the place mentioned, which is at the junction of the Chambal 
and the Jamna ; in the printed copy, part of the passage has been inserted at the end 
and part at the conclusion of the chapter on inheritance, but is here thrown together. 
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PREFACE TO THE DATTAKA-MIMANSA. 


T HE religious ordinances of the Hindús inculcate the indispen- 
sable necessity “that a man should be survived by male offspring for 
performing his exequial rites ang other purposes. In consequence, on 
defect of real legitimate issue, the afhliation, under prescribed rules, of 
a kinsman or other person is enjoined : and an individual, thus regularly 
adopted, acquires the filial rights which attach to the real son. 
This law, peculiar perhaps to the Hindi Code, must often operate 
harshly towards relatives connected by the nearest ties ef kindred : and 
it is not surprising, that cases of great importance, involving questions 
as to the legality of an adoption, should, (and they frequently do,) arise. 


The admirable translations by Mr. Colebrooke, of the treatise of 
Jímüta-váhana, and that in the Mitákshará, on the law of inheritance, 
have laid open to all, that important branch of Indian jurisprudence. 
but, though th» judicious notes, subjoined to that part of the latter 
treatise, whieh refers to the succession of adopted sons, afford valuable 
information on many questions ef consequence, relative to adoption ; 
still, the want of an English version of some work of authority, pro» 
fessedly treating, on the ‘subject, and which might exhib® the law of 
adoption fully and connectedly, has been sensibly felt. It was wah a 
view to supply this defi¢iency, that the preseng publication was under- 
taken under the authoritative sanction of Mr. Colebrooke’ s advice, 


The Dattaka-Mjméneé | is the ose celebrates. work extant on the 
Hindú law of adoption. Its author, Nanda Pandita, has attained con- 
siderable literary pre-eminence—an “ excellent and copious’ * commen- 

tary by him, dn the institutes, of Vishnu, denominated the Vaijayanti, 

exists in much esteem, and he likewise was the author of a commentary 
on the Mitaksharas under the title of Pratitakshara. The Dattaka- 
Mimánsá, as its nfme denotes, is an ar gumentative treatise, or disquisi- 
tion. on the Subject of adoption ; and “though, from the author's extra- 
vagant affectation of logic, the work i ls always tedious, amd his argu- 
ments often weak and superfluous—and though, the style i is fr equently 
obscure, and not unrarely inaecurate,—it is ou the whole, tompiled 
with Sbility and minute attention toe the subject, and seems not 
unworthy of the celebrity which it has attained. , But whether justly or 
unjustly, the estimation in which it is held, peculiarly sug&e&s its 
selection for the purposes of the present publication. | 
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* Mr. Colebrooke in Bis Preface to the D&ya-bhága, &c* 
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The Dattaka-Chandr ká is a more concise treatise, on the same sub- 
ject, by Devanda-bhatta, the author of an eminent compilation of law 
entitled the Smrti-Chaudriká. Itisa work of authority, and supposed to 
have been the ground-Work of Nanda Pandita'sdisquisition. Thedoctrines 
of the two books, vary on some points, and as the work is short, it was 
deemed advisable to include it in the present publication. 


Having said thus much, in explanation of the selection made, the 
Translator would willingly annex some account of the authors, whose 
tracts are now presented in an English dress. With very limited 
opportunity, however, he has failed in ascertaining any particulars, 
relative to them, further than that they are both writers of Soutnern 
Indja. Of the Simrti-Chandriká of Devanda-bhatta, Mr. Colebrooke 
observes,—" This excellent treatise of Judicature, is of great and almost 
paramount authority, as I am informed, in the countries occupied by 
the Hiudá nations of Dravira, Tailinga and Karnata; inhabiting the 
greatest part of the peninsula or Dekhan.”—It is not unlikely, that the 
Dattaka-Chandriká may have attained equal distinction. 


The method in which Hindi lawyers, (and indeed Hindú writers 
in general,) treat every subject, is highly uncongenial to Eurepean taste : 
and in fact, in order to acquire or retain a correct knowledge of the sub- 
ject, treated on, and the author's peculiar opinions, indistinctly blended, 
as they often are, with those of others, it is necessary to devote much 
attentive application,—generally more, than inclination and leisure 
will admit of being bestowed, by the officers entrusted with the admi- 
nistration of civil justice in India—The Translator in consequence, in 
the hope of augmenting the general utility of the work, has compiled, 
and added a brief Synopsis or summary of the Hindú law of adoption ; 
in which, it has been attempted to exhibit succinctly, every topic prac- 
tically important. This compilation, of course, possesses no intrinsic 
authority whatsoever, Of the positions, it contains, many are dubious, 
and some may prove erroneous. >Still however, it is hoped toat, it will 
be found useful, ie; directing the attention of judicial officers to the 
various questions, which may arise in case of adoption— questions, which 
in many iustances, would not occur to those, who have not made this 
branch of law, the object of particular study, and which, the native 
officers, on whom the duty of exposition devolves, might ignorantly or 
wilfully leave unnoticed, or erroneously solved. 


In regard to the law of inheritance, important distinctions obtain, 
in the doctrines of the Gaura or Bengal, and other schools of law—-and 
this difference has given rise to controversial writing, and various tracts, 
professecly treating on that branch of judicature, as received in the 
different schools respectively.—But the case is not the same, in regard 
to the law of adoption. Some difference of opinion, may be indeed 
observed amongst the individual writers on the subject, but it does not 
appear, that any set of dogmas, has been espoused, or oppesed, as the 
peculiar doctrine of any particular schocl,— "he points, on which cny 
difference of opinion obtains, are noted in the Synopsis; and the trans- 
lator has in some instances intimated, what appears to him, the more 
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correct and prevailing doctrine. But compiled, as this work has been, 
under circumstances, affording little facility for: enquiry or collecting 
information, he has not, from an apprehengion of ^nisleading, attempted 
to debar, or restrict the operation of any particular rule, to the limits 
of any peculiar tract of country. In fact, such preeision is scarcely to 
be attained. Every contested question or dubious point, which may 
arise, can only be determined, by reference to the Hindu law officers ; 
who, in delivering their opinions, would be guided by the law, as gene- 
rally received in the part of India, where the case might arise. Much 
collision, however, of decision, would be obviated, and the accuracy of 
undeviating principles attained, if the opinions, of the subordinate 
Pandits, on any question or point of the nature referred to, were sub- 
mitted for verification, to the Papdit of’ the Sadr Diwaéni Adalat. 

The translation, particularly of the more abstruse treatise of Nanda 
Pandita, in many places, unavoidably partakes of the obscurity of the 
original: to render it more intelligible, notes have been occasionally 
introduced: other notes have likewise been added, in illustration of 
particular allusions and rites, and rarely to exhibit variations in the 
reading of the text. It is hoped, that these notes, (they may: always 
be passed by others,) will not prove unacceptable to the curious, and 
still less to the Sanscrit reader, whose study of the original treatises, 
particularly in the absence of all commentary, it is presumed, the 
volume now published, is calculated to facilitate. The addition of the 
Synopsis has superseded the necessity, wiüch otherwise would have 
existed, of indicating in notes, on what points the respective treatises 
may differ, aud in what respects they may be supported and contra- 
dicted by other authorities. 


Five years have nearly elapsed, from the commencementgpf the trans? 
lation of the treatises now presented to the public. Its progress has 
always been retarded, anel often totally suspended by offieial avocations 
and other causes., This circumstance, no doubt, has been productive of 
some inaccuracies and omissions, whieh a continuous application.to the 
work would have obviated. Much labour, howewrhas been bestowed 
to render the translation correct, and it is hoped, that on the whole, it 
will be found a faithful version. The Translator is conscious, that from a 
publication, such as that now offered. no literary reputation can be derived, 
but he indulges in the hope, that the humble merit of having devoted to 
an useful purpose, some hours of occasional leisure, will not be denied ; 
and ample indeed; will he regard the remuneration of his labour, if this 
mcz3 ve bestowed, or should the present work be found in any degree, to 
facilitate the dispensation of civil justice in India. : 


MONGEER, 
1st Jyly, 1819.* | 


PREMIERE Ld d eR 
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* The manuscript of this work, was sent down from ,Mongeor, to a friend in Cal- 
cutta, who kindly undertook to superintend its progress, through the pressp im which 
duty he had much experience : to his death, and the change which the pursuits and 
prStession of the Translator here unflergone, is to be ascribed thagreat delay with which 
the publication has taken place. - 
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BY NANDA PANDITA. 


TRANSLATED BY SUTILERLAND. 
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SECTION |. 


l i l l 
Adoption why, and by whom to be observed—By a Woman 
when valid— Dy what precept ordained-—Wrat deseriptions 


of Sous to be Adopted in the present aye. 
—9—— 


Tes Havine prostrated himself before Vinayaka,* whose two 
feet are to be adored by the world, Nanda Pandite 


Subject proposed. ] un 
IEEE argumentatively discusses the subject “of affiliation. 
e 


2. By whom; how qualified; at what time ; for what purpose ; 

s D 
e. .. ,. from whom; and who may be adopted as a son? 
l'opies mentioned. 


That, on whieh former writers have not deliber- 
atively treated, is fully propounded here. or 


. . . . ; e - 
; 3. On this subject Atri says, “ By & man desti- 
Atri quoted to wenol l t b y be oral ; 
shew that the son. tute of a son only, must a substitute tor the same, 
less man only is en... always be adopted: with some one resource, (yasmat 
diae toadopt—and  tasmát prayatnatas) for the sake of the funeral cake, 
Nu water, and solemn rites." 


Annotations. e 


3. By aman, &c.] This text is here translated so as to conform with the interpre- 
tations subsequently given by the author, this Will account for the deviatio in some 
parts from the more obvious. sense of the passage.’ 

e e 
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X Genea, 


180 DATTAKA-MIMANSA. SEC. I, 
4. A man destitute of a son (aputra,) is one, to whom no son, has 

been born, or whose son has died: for & text of 

Term *' puer Cankha expresses. “One to whom no son has been 
of Atri explained, born or whose son has died, having fasted for a son, 
Cankha. &e. ; Another reading recites, “The impotent man 

or also one whose cffspring has died." 

5. “ By aman destitute of a son, &c." Since it is shewn by this, 

d ret that the being so destitute, is a cause ; in omitting to 
mission v bk. non. ec du M" EN E OMNE E ae CEN 
Souls T be adopt a son, an offence even is incurred ; for the pre 


adopt argued to be 
an offence and au. 
thorities in support 


cept unjoining the production of a son being positive, 
it results that the contravention of it, is the cause of 
an offence ; and on defect of any son in general, ex- 


cited : : : : : . 
clusion from heaven is declared in this text; “ Heaven 


awaits not one destitute of a son, &e.’* And further in the following 
passage, also, a son in general, is shewn to be the cause of redemption 
from debt. “A Brahmana immediately on being born, is produced a 
debtor in three obligations: to the holy saints, for the practice of reli- 
gious duties: to the gods, for the performance of sacrifice: to his fore- 
fathers, for offspring. Or he is absolved from debt, who has a son: has 
performed sacrifie^s : and practises religious duties." 


The expression 


‘only’ in the text of 6. “By a man destitute of a son only.” The 


Atri meant to cx- 
clude adoption by 
one having 4 son. 


This elucidatory 
ot the word *'dis- 
tress” in a text of 
Manu. 


So explained by 
Aparárka. 


incompet.ncy of one having male issue is signifier. 
by the term “only” in this passage. 


7. By this the word ‘distress’ (ápat) used by 
Manu in the following text is explained. “© Whom 
the father or mother during distress, may give as a 
son, confirming the gift with water, &e.”+ And it is 
ex plaified in the same manner by Avararka “ during 
distress that is the adopter having no son.”'t 


8. Or it may be interpreted ‘during distress’ during a famine and 


Another interpre- 
tation as inthe Mi. 
takshara noticed. 


so forth: as in the Mitakshara.|| “ By specifying dis- 
tress it is intimated that the son snould not be given, 
unless there be distress: this prohibition regards the 
giver.” Accordingly Kátyáyana. “ During a season 


of distress the gift or even sale [of a son] may be made: otherwise the 
same must not be done: this is the injunction of the holy instituics.” 


# 


brooke’s ^ra..slation, 
tions are noticed. 


Sn mr maama era ra a a a m ma ~ 


Both passages here cited are from the Vedas. 


+ Manu 9. 168, 
Ch. 1, Sect. XI, 


cited also at length in the Mitákshará on inheritance, v. Colo. 
S 9, and notes where this and other explana- 


1 Apararka the author of a commentary on Manu. 
On inheritance, vide trans. Ch. I, Sect, XI, $ 10 and notes. 
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9. Manu also “A son of any description must be anxiously 


Text of Manu on 
the subject of adop- 
tion cited. 


10. As for 


The indication in 
scripture of sons 
being adopted by 
persons possessed of 
male issue, ijs not 
conclusive of a reve- 
lation to that effect. 


Objection, that the 
indication of a reve- 
lation supersedes 
that recorded from 
memory, anticioated 
and refuted. 


9. Manu also.] Two texts are here quoted. 


adopted by one who has none: for the sake of the 
funeral cake, water, and soleran rites; and for the 
celebrity of his name" He who has no son may 
appoint his daughter in this manner to raise up & 
son for him, &c., &c." | S 


the ipstance, appearing, of the adoption as sons of 


Défaráta and the rest "by Vicvámitra, and others, 
although possessing male issue: that from’ its repug- 
nancy to the revealed law, a., contained in passages 
before quoted (v. S 5,) must be understood, (in the 
same manner as the eating the haunch of a dog, and 
so forth,) not to implv the existence of a revelation 
[authorizing the act.* | 


11. It is not to be argued, that a revelation 
recorded, from recollection, does not supersede the 
indication of a [different] revelation : for it is of 
greater authority being supported by direct passages 
of revealed law, such as: “ Heaven awaits not one 
destitute of male issue ;" ana so forth. 


mit nae MÀ a ete 


Annotations. 


The first though also cited in the 


Dattaka-Chandriká and other works, as from Manu, is not found in the institutes of 


that author. 


Its sequel is thus. 


It may however be from Vrhat-Manu, a work frequently quoted in law* 
treatises, but which if extant is very rare. 


The latter text is from tfe institutes: 


"[Saying.] The male child who shall be born from her in wedlock 


shal] be mine for the purpose o^ her forming my obsequies.” Manu 9, 127. 
* 


10. The adoptio, as sons of Dévaráta and the rest, &c., &c.] On this subject the 


following passage from the Vishnu Purána occurs. 
x : , , n voL 
Cuna-sepha, a deseendanf of Bhigu given by the gods: 


Pevarata, 


«The son of Vicvamitra was 
stwsaguently he was called 


And afterwards persons called Madhu-chchhanda; Jaya-krit, Deváshtaka, 
Kachchhapa and Haritaka were the [adopted] sons of Vicvámitra." 


Vicvamitra was 


born in the Kshatriya or military class and by excessive devotion raised himself to 


sacerdotal rank. 


Fhe passage quoted has reference to that period of his life when he 


had become a Br&hmana . 


The eating the haunch of a dog | Ut is recorded of Vicvamitra that when 


perishing with hunger he ate the haunch of a dog. (v. Manu 10, 108.) 


It is not how- 


ever to he inferred from this that there exists a revelation authorizing the act. 
a 


è 
11. It is not to be argued.] The author antieipates that an adversary 


. 
may 


allege that the instance recorded in scripture of Vicvámitra and others adopting 
another son though possessed of male issue, indicates the prior exisgence of a 
revelati n authorizing the act : and that a revelatjon so*indicated is more cogent than 
the rules of revealed law recorded from memory by Atri and Manu in § 3 and 9. This 
objection he refutes. . 


9 —— — ee ama ———— i ee Ee TON EN Land mS ee er 


U* Tt may be here observed once for all that words or sentence’ inclfided within 
these marks or brackets [ ] are not expressed in the original, but inserted by the 
translator to complete the sense of the text or render it more clear. ° 
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12. But, however if you pertinaciously insist on the superior 
cogency even of the indication of a revelation, to a 
But even if admit- revelation recorded from memory: then we accede 
E that a man though possessed of male issue, may adopt 
assent of thesame to “mother son with the sanction of such issue: on ac- 
adopt another sor. count of the revelation indicated in the following 
Arevelationto this passage: ‘ Dy that which our father recognized we 
effect indicated, and abide. We place vou before us, you, we follow, &e.” 
Objection vefuted, Neither should it be urged, thas this regards the mak- 
ing an elder son, not the adoption of a son ; for the 
one would be invalid if the other, may not be done. It is useless to 
enlarge. 


18. '*By aman destitute of a son.” The word son here used is 
— ee inclusive also of the son's son and grandson, for 
indes thesin ar] [through these] the exclusion from heaven, denounced 
grandson of a sonas 1n Such passages as “ Heaven awaits not one destitute 
appears from of a son" is removed: since if is declared in the text 
Atextof Mam, — 8ubjoined,that the mansions of the happy are attained 
through the grandson and the other. * By a son, a 
man conquers worlds: by a son's son, he enjoys immc.tality : and 
afterwards by the son of a grandson, he reaches the solar abode."* 


14. Nor can it be alleged that the adoption of a son [though a 
, grandson and his son exist,] is for the sake of tue 
Nin uses funeral obsequies ; for from this text it appears, the 
obsequies. other two also are competent to perform such rites. | 
“The son of a son and the son of a grandson like 

these the offspring of a brother, &c., &c."4 


15. ‘By a man destitute of a son] From the 
A woman has no masculine gender being here used, it follows that a 


authority of herself woman is incompetent [to adopt] Accordingly 
to adopt as appears I o 


from a text of Vasishtha ordains ; Let not a woman either give, or 
Vasishtha. 1vcelve a son in adoption: unless with the assent of 
her husband." 


Annotations. 

12. Neither should it be urged that this regards.) The passage quoted is 
apparently from the Vedas: but the translator not having succeeded in discovering it, 
is unable to estimate exactly the scope or merit of the arguments useu. It is dinicult 
to suppose that the author means to assert the analogy between investing a 
younger son with seniority and the affiliation of a stranger. To reconcile this part 
satisfactorily, it apperrs necessary to assume, that the passage cited, regards the 
case where a father creates a^ an elder son in preference to his other real sons, one 
previously adopted. 


aeniei uai aine a e n a eepe ee een ae M MEME ee e eS ee er ERE A aeae aae an aem oae nd nn open ta Rim 


* Manu 9, 137. 
+ From the Vishnu Purana v. infra Sect. II, S 60, where this text is completed, 
° 1 Vasishtha 15 4. 
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16. From this, the incompetency of the widow 
is deduced since the assent of her husband is im- 
possible. 


It follows a widow 
cannot adopt ; 


n ^ 

l7. Norshould it be argued, that the assent of the husband is re- 
Nor can it be said QUisite for a wqman whose husband is hying : because 
her independency She is subject to contro]: but not so the widow, for 
confers such right. menion being made of woman in general, depend- 
She is even depen- ench on control is not the cause: and [were itj] 

dent on kinsmen. ee : y i : 
her subjection to the control of kinsmen exists as 

shewn in the following text: “On default of tuese the kinsmen, &c." 


18. If itis contended, then, that she may adopt a son, withthe 

assent of the kinsmen even ; it is wrong : for the térm 

E n d * Husband" would become indefinite: and the pur- 

pose would not be attained. Now the purpose of 

the husband's sanction, is that the filiation, as son of the husband, may 
be complete, even by means of an adoption, made by the wife. 


19. Accordingly, [as appears,] from this aphorism, (* lastiy of the 
TRUE mother, first of the father, &e.”) the connection of the 
d ^ sop affiliated, through the wire to both, is declared in 
the following compendious ruie of Satyáshádha: 
* Of the son by marriage: the Kshatriya or wife's son: the son made: 
the sen of an appointed daughter: the son affiliated through the wife: 
the son of a marriage according to the A'sura form : the son of a female 
riven as a gratuity, [the relation of lineage] to both parents [obtains.]" 
Now the connection of lineage to the father, is the filiation as his son ; 
and such filiation proceeds from the sanction only of the father; not 
from the act of adoption: for the agent of that, in this instance, is 
the wife. : 


s . L] . LJ 

20. *'*'Thesson by marriage, isethe son received with a pregnant 
. dMride(Sahódha) ‘The son pfüjiated through the 
Explanation of his wife” is the son demanded by thë wife (Strí-yáchíta) 

technical terms by : t] Kea wed the hth Mo ( teata k 
Savarasvami-cited: or the son obtained throug e wile (Stri-satta a.) 
° ‘The son by a female given as a gratuity,’ 1s one born 
on a damsel obtairfed, as a fee at a sacrifice. The rest are obvious. 

Thus expounds Savarasvim{.” | 


Annotations. 


17. As shewn in the following text.] The text alluded tois the following of Yáj- 
fiavalkya: ‘‘The father protects her when a damsel The husband.when married : 
sons in old age : on default of those kinsmen, a female attains not independence. " 

19. Accordingly as appears from this aphorisii,] In'the passage fromeSagyashs.- 
dha the term ‘ pitroh’ occurs. ,This may either sign.fy ‘to both fathers,’ viz., the adop- 
lite and natural fathers or as trawslated ‘‘to both parents” the fgthor and mother. 
To clear the ambiguity and confirm the latter construction, which the author adopts, 
he adduces the other aphorism ; ‘‘ Lastly of the mother, &c.” ° 
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21. And in the case in question, the wife being mentioned as the 


From one of which 
the necessity of the 
prior sanction of the 
husband is inferri- 


ble. 


instrumental means, a primary author of the act, is 
obtained ; for otherwise, one accepted in adoption by 
the wife, being son io such his mother [only], since 
nis connection, as lineage to her husband, would be 
wanting, his incompetency to perform the funeral 


rites of the husband would result; and no father existing, at his mar- 
riage, and so forth, the paternal family aud other particulars must of 
consequence remain unspecified. 


22. If the case is thus, then the assent of the wife is requisite 


The filiation how- 
everéof one adopted, 
by she husband as 
son of the wife is 
complete without 
the sanction of the 
wife. 


for the husband also ; for the purpose [of such sauc- 
tion] would be the same; [as that of the husband 
to the adoption by the wite]—This (if alleged) is 
wrong; for in consequence of tho superiority of the 
husband, by his mere act of adoption, the filiation of 
the adopted, as son of the wife, is complete in the 


same manner as her property, in any other thing accepted by the 
* 


husband. 


23. Moreover Váchaspati, ““ Having offered a burnt offering 


Vachaspati de- 
clares the inability 
of women to adopt 
from incapacity to 
perform the requi- 
site sacrament. 


(Hutva) with recitation of the holy worus, he should 
t^ke an unremote kinsman, &e.” In this text, the 
indeclinable past participle * Hutvá, (Having offered, 
&c.), indicating the government of both verbs, be 
the same agent, being used: the adoption Ly one 
only, who may offer a burnt offering, (Homa) is 


alid: therefore women, from then disqualification to perform such 
sacrament, are incapable to adopt." 


"Wise. sa d paetaan + 


24, It must not be argued, that, since under a text of Caunaka 


Or, if for this a 
substitute be admis- 
sible, they cannot 
perform the prayers. 


fect, since she is 
the same. 


the employment of a priesu is according to the ap- 
proved doctrine, the “ Homa” may be completed by 
his intervention : for although that were completed, 
ti would the adoption [by th, woman] be imper- 


not competent to perform the prayers requisite for 


25. These Caunaka has specified: “And taking him by both 


Which Caunaka 
has specified. 


hands, with recitation of the prayer commencing 


(* Devasyatva, &c. :"j having inaucibly repeated the 
mystical invocation, * Angad-angat, &ce." having 


kissed the forehead of the child* &c.” 


——— 


€—————— '/' (M A ——! 


Annotations. 


21. And in the case in question.] That of the son adopted through the wife. 
24. Under atext of Caunak» ] The part of Caunaka here alluded to, is subse- 


quentl, cived, v. 8. 
25. 


subsequently cited at lungth. 


'* Angád-angat, &c."] These are the initial words of a erret from the V odas 


“From my several hmbs, &c." (v. Sect. 7, § 7.) 


* V. infra. Sect, 5, 5 15, 


PARA. 21— 29. 


Cüdras however 
may adopt under an 
express passage 
which refutes Vá- 
chespati, who denies 
their power as inca- 
pable of the sacra- 
meut aud prayers. 


OF NANDA PANDITA. 185 


26. Nor does thus the want of power of Cüdras 
follow : for, their ability [to adopt], is obtained from 
an indication [of Law], conclusive to that effect, in 
this passage * “ Of Cúdras from amongst those of the 
Cüdra class.”* By this Váchespati 15. refuted, who 
says: "Cüdras are incompetent to'affiliate a son, 
from their incapacity to perform the sacrament of 


the Homa, and prayers prescribed for adoption." 
f 


27. Since the [only] power of widows is fixed to be that of 


But the inability 
applies to widows 
only, and not to wo- 
men whose husbands 
live ; in whose case 
the observance of 
particular solemni- 
ties, may be dis- 
pensed with. 


using property during their lives, it is established 
that they have not power to adopt ason. Butit 
must not be affirmed, that it follows that in the same 
manner women also, whose husbands are living, are 
incompetent: on account of their incapacity to per- 
form the burnt sacrifice, prayers, and so forth. For, 
by the reservation “unless with the assent of her 
husband" ability to perform what is.principal [viz., 


adoption], being established, from their consequent power to perform 
what is subordinate [viz, those solemnities], the burnt sacrament, 


prayers, and so forth, might be inferred. 


A text cited. 


the adoption [of the women in question,} would be 


Therefore, since by this 
passage (“of women and Quüudr.s without prayers") 
a dispensation with respect to prayers, is established, 
valid without 


prayers ; like their acceptance of any chattel. 


28. 
a 
The doctrine of 
the author further 
supported. 


Besides, this part of the text, * unless with the assent of her 


husband,” is an exceptive exemption from the genes 
ral prohibition, contained in the part preceding ; 
“Let not a woman either eive, or accept a son ;*aud 


in it, the assent of the Wusband is the cause. e Therefore, the widow is 
incompetent [to gdopt]; for, her husband being dead, since his assent 
is impossible, the exemption destitute of the cause [to give it ‘effect, 
is without validity Pand other means of deducifz4fher authority,] are 
wanting. Thus the doctrine of every writer Is rendered even consistent. 
t * "ds 
Nor must it be arened, that this being the case, [that is, if 
the widow may not adopt] her eXclusiou from heaven 
5t- would not be obviated. For that, in the following 
text, is declared by Manu to be removed by devotion 
to pious austerity. “Like those abstemious men, a virtuous ,wife 


29: 


Adversary’s ar 
ment refuted. 


Annotation. 


e 
- . " & . 
27. <A dispensation with respect to prayers.| Prayers here must be coueidgred, as 


ased for the whole of the solemnities. 


* Caunaka subsequeutly cited at large, v. Sect, 2, § 74, 


24 
e 


! 
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ascends to heaven, though she have no child; if after the decease of 
her lord, she devote herself to pious austerity."* Thus the whole is 
unexceptionable. 


One son may not 30. “By a man destitute of a son.” From the 
be adopted, by mere singular number being here used, it follows ; that, the 
than Que uel: same son mustnot be adopted, by two or three persons. 


31. But would not thus, the law as to tne son given, and the 
rest, being ‘Dvyamushvayanas, (or sons of two 
fathe.s) be contradicted ? Accordingly, there is this 
passage of law, in the Prayogapárijáta. “Sous given, 
purchased, and the rest, are sons of two fathers. Their marriage may 
not take place in either family ; as was the case of Gringa and Gaisira.” 


Opponent’s objec- 


tion mentioned. 


32, Itis not so: for, the state as sou of two fathers, imports 
both a natural and an adoptive father; and the 
prohibition regards two adoptive fathers. Thus 
thcre is no contradiction. | 


And refuted. 


“oe 


99. The substitute is of eleven deseriptions : the son of the wife, 

The substitute for and tne rest, according to a text of Manu which 
ason, is eleven-fold recites, ‘Sages declare these eleven sons, (the son of 
asshewn by Manu. the wife and the rest,) as specified, to be substitutes 
for the real legitimate son ; 1or, the obsequies would fail ; Kviyáloptt)."T 


94. Of these, those are substitutes by right even, who are 
l related, by containing portions of either, of the 

Of these, some are «um E i : 
substitutes hy,inhe- husband, aud wife; and the text, [of Manu] intends a 
e right, others restriction [as to thesubstitutes not so circumstanced J, 
A DNE Again, those who bear not such connection, are sub- 

e AL AW wre * . =. " ` T3 . 

stitutes in virtue of passages of Law. 


Annotations, 


31. As was the case.of Cringa and Gaisira. ] ‘The translator has failed in discover- 
ing the particulars of the case here referred to, 


33. The substitute is of eleven descriptions. | The following is the specification of 
these succedancous sons, in their order cnumerated, by Manu—-The * Krhatriya JI son 
of the wife by a kinsman. The ‘Dattrima or son given. ‘The ‘ Kritrima’ oc son made 
—The *(udhotpauna! or gon of hidden origin —The * Apaviddha! or son deserted-- The 
Kanina’ or damsels son--The *S3hódha? or son received with a pregnant Uride—'The 
‘Krita’ or sen. bonght---she *Paunarbhava' or son of a woman twice-married—The 
‘Swayandatta’ or son gclf-given,—and the * Caudra! or son by a ' Qüdrá' woman.-—These 
technical terms are explamed fully in Sir Wim. Jones’ translation of Manu, Chap. 9, 
verses 158 to 1790-—But more extensive information wiil be found in Chap. 1, Sect, XI of 
Mr. Colebr^oke's translation of the Mitakshar4, and the copious and very valuable notes 
subjoined. 


i 


Manran m enm i eet ha EO 8 rens 0 Mone etapiem ea | 8 om s a PS ———Ó—— 


Manu 5, 160, + Manu 9, 180. 


"n 
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35. For instance: the son of the wife, the son of an appointed 

E i daughter, the daughter appointed to be a son, the son 

ee SU of an unmarried daughter (Kánína), the son of a twice 

married wothan, the son received with a pregnant 

bride, the son of hidden origin, are principal substitutes, as partaking 

partially of portions [of the pair} from their kindred, in' some instances, 

Th | to their mother only, and in others in a small degree, 

-he second also. : 

to Both parents. Theeson given, the son bought, 

the son made, the son self-eiven (Dattdtma), and the son xejected, are 

substitutes in virtue of express texts of Law. Now, the term ‘sub- 

stitute’ is applicable to both classes even, by reason of its frequent use 

{in such general sense]; in the same manner as in the passage, “ He 
places Bricks (Srishti)” the term ‘Srishti [intends bricks generalla |. 


36. Ithas been said by Medhatithi—* These cannot be substitutes: 
Medhatithi cited, 2 substitute is supplied on defect of the means of 
who denies that completion of an act commenced.—Now a sou ts no 
adopted sons ean be such means, for, he is the primary object of the act, 
BUNSPU OS of the production of offspring: Henee the term 
Putra (son,) applying even to the son of the wife, and other adoptive 
Though so called, sons, the designating these substitutes, is for the 
as being suecedane- sake of shewing respect to the son of the body 
ns (Aurasa) ; for, the expression ‘substitute’ as current, 
“denotes a lesser degree of benefit. To the same extent, as the real son 
can coufer much benefit, the others are unable.” 

91. ‘This must be canvassed ; for, the position to be proved, being 
bu er this, that the sons given and the rest are not sup) 
Rina stitutes: the cause assigned, viz., the wot being the 

means of completing the act, of the production of a 
son, does uot apply to the persons affected by the point to be proved : 
since those, as they already exist, are not liable to be produced. 


M —— — MÀ —À—À ia d ete a0 2€ 


Annotations, 


95. In the same gnanner as, &@.] Allusion is here made, to an claborate, and ob- 
seure disquisition on the passave from the Vedas quoted, which forms the 17th topie, 
4th chapter, Ist Book of the Minn, Js is there proposed, as the subject for 
discussion, whether éhe passage in question, contains a precept in itself; or is merely 
coufirmatory of a precept conveyed, in some other passage. The latter position is de- 
raonstrated, $0 be the correct one : and it is shewu, in the course of the a rgument, 
that tsrishh? occurring in the passage, does not mean particular bnicks, at thè laying 
of which, for an altar and so forth, * Mantras’ in which that term acours, are read ; but 
bricks in the general, since the term is frequently used in sugh general sense. 

e 
: 
30. A substitute is supplied. }] Tho readewis referred to à subsequent note to $47. 


Means of completion.] The Sanserit term so rendered is Anga. 1n thy language of 
Logic, it signifies the materials, or means of completing any work. * 
+ 
37. This must be convdssed.] Nanda Pandita assumes tfe arvumenf of Medhatithi 
to be this—-A substitute is supplied on defect of the means of completingean’ act com- 
menced :—adopted sons are not Substitutes, because a son (real ow adopted)sbeing the 
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98. Again, in the precept, enjoining the production of a son, the 

son, being the object to be produced, 1s no means of 

M nd ther c. comslotion. But this is the ease in respect to, that 

precept only, not any other precept.—For, from pas- 

sages of ut such as, (“or he is absolved from debt who has 

issue, &e." v. S 3) this precept resulting, ‘Let him procure absolution 

from debt through a soun, it is established: that the son, as being the 

instrumental cause of such absolution, is a means of completion : and 

the instrumentality of the son, is even expressly declared by Manu, 

in this and other passages, “ By a son, a man conquers worlds, &e." 
(v. S 13) 


9. If this be the case: thén there may be for the sake of attain- 

An objection dis. Ing Immortality, and the solar abode, à substitute 

regarded as imma- fora grandson, and creat-crandson——Be it so: we are 
ieri ini no-wise affected. 


10. Nor does an identity of precept follow, from both, [viz, the 
Atguwept of op- precept enjoining the production of a son, and that 
ponent anticipated directing the attainment of redemption from debt, 
ae through a son} having a common result. for, in the 
same precept, the two instrumental causes, (connubial intercourse at 
due season, and a son.) and their several effects (a son and redemption 
from debt,) cannot be included: and were they, three contradictory 
thines would become two. 


Annotations, 


object of the act proposed (viz., the production of a sou, i5 no completive means (either 
primacy or as a substitute). --Aceordingly (if this be the meanimg of Medh‘tithi), he 
correctly states that the reason assigned, does not apply to*the adopted sons, or persons 
affected by the point to he proved : am these already existing, are not liable to be pro- 
duced.-- Medhatithi subjoins * Hence the ver Putra (son) applytne even to ihe son of 
the wife and other adoptive bons, &e 7 hus passaue gives colour io the construction, 
assumed by Nanda, of she argument of the author mentio al: yet, the following 
syllogism exhibits a preferable, tf not, the more obvious sense of the argument in ques- 
tion.—A substitute is supplied. for the deficient jieans of an act commenced.-—the son 
(legitimate), beink the object of the act proposed (viz., the producing a son), is no such 
means. < Therefore, s ions given. and the rest cannot be substitutes for the real le yitimate 
son. Nanda however, rests his refutation of the doctrine of Meutiátithi, by shewing in 
the following: section, that a son, though not the means af completing the produc Lion of 
a son, is howe ver, the means of accomplishing anclier act, and conse quently there may 
be lovieally ‘a substitute for a son, as such means. 


The persons affected by the point to be proved. | The single Sanserit term .| * Vaksho’ 
is rendered by this circumlocution. Tn the language of logie it signifies, the party or 
object whose quality and so forth, would be affe etel by the position to be proved. 


40. Nor docs an idutity of precept follow.] The author here anticipates an 
argument of an opponent. Tf the iwo precepts, from implying the same result (viz , the 
acquisition of a son), are identical; the argument of our author in § 38, would not hold. 


Three contradictory thing woul become two, ] That is, if the two causes, and their 
two cflects, specitied in the text, be included in the same precept, they would be blend. 
ed into one cause, and one effect : and in this manner. three contradictory things, (viz., 
connubial intercour.e at lue season, a son and redemptior from debt,) would. becom. 
two.—The (wo causes and their two effects are enumerated only as three ; because the 
son is meptiontd, ag the effect of one cause, and the cause of the other effect. 
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41. Consequently, the son being the instrumental cause, in an 

. . act, the object to result from which, is absolution from 

rcd conclusion debt: on his failure the son ziven, and the rest may 

without rebugnancy, be.substitutes: in the same 

manner, as [at a sacrifice] where the ‘Soma’ pliant is wanting, the 
* putika' is a substitute. ° 


42. This even is made obvious, by Manu [who says.] “ For, the 
obsequies would fail" (v. § 33.) Because the failure of 
tllese would ensue; if ou default of a legitimate son, 
the affiliation of a substitete might not take place. 
Obsequies, are funeral rites, consisting in presenting oblations of food 
Aides and water, and so forth. In the same manner by 

Atri also [its said]; “For the sake of the fuheral 
cake, water and solemn rites" (v. $3.) Thus the whole is unimpeach- 
able. 


Supported by a 
passage from Manu. 


43. “There is no substitute for mastership, a wife, a son, a coun- 
wati. Sy try, time, fire, the divinity, an act ad word, &e.,” as 
Sat hada cuf the for also the exclusion of the substitute for a som, by 
substitute for a son, * this text of Satyáshádha ; that [is propounded by the 
noticed and weeon- anthor], after having authorized.to one, having no 
oe ur son, a substitute for the same (in such passages as 
that subjoined,) for the sake of obviating, the recital 
of the benediction [therein alluded to]. “ He recited, for offspring, that 
encdictory payer called “Jyotishmati.” Accordingly, there is this 
passage of revealed Law. “He, to whom no son may have been born, 
should recite for offspring, the prayer commencing ‘ J yotishmati.’ ” 


44. Soin the Siman Vedas in the part treating op father afd 
This opinion of the 291 after having by such passages as “ The father of 
"his opinion of the ur n A °. 
author, confirmedby | 8uchea one sacrifices, &e.,” authorized, to one destitute 
a parallel instancein of a son, the substitute for the same: [the subsequent 
the SámaneVeda. (^ prohibition] is meant to avoid, such particular pas- 
sages ; but not intended to exclude, in every case eyen, a substitute for 
a son; for, that would contradict the following and other passages of 
recorded Law: ' A substitute for a son must be adopted." (S 3.) “To 
be substitutes for éhe réal legitimate son." ($ 33.) ! 


Ld 
: Annolations, 


41. Whére the Soma plantis wanting, &c.] This is in allusion te the following rule 
in the Vedas. —'* Should he be unable to procure the Soma, let him cut the putika.” 
This rule forms the subject of an elaborate disquisition in the 13th topic, 3rd section of 
the 6th Book of the Mímánsá of Jaimini. ; 


s 

43. That [is propounded by the author], affer hating authorized, &c.] Nanda Pan- 
dita assumes that the prohibition, of a substitute for a son, by Satyashadha, here noticed, 
is only with reference to the particular passage recited, by which, that author had 
previously authorized, such substitute for the particular purpose therein comtcanplated. 


For the sake of obviatings &c.] A different reading of this passage in the original is 
Idund : *áviracansana' insteag of ‘Xciracansana’-—If the latter lve correct, (which it does 
not appear to be,) the translation should be, ‘for the sake of obviating the appellation 
of childless.’ E 
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45. Itis next deliberated, whether this substitute for & son, who 
Dun uros dS ordained, is so, in virtue of, the pn 
posed as to the pre- the production of a.son, OT that regarding the funera 
cept in virtue of obsequies. For, allusion has been made, as to both; 
which the substitute for instance, with respect to the precept to produce 
for a son is ordained. r . ` T 
a son, by the first part of Atri's text. “ By a man 
destitute of a son only, a substitute for the same, must always be 
adopted,"—and with respect t^ the precept regarding funeral obsequies, 
by the conclnding part of the same text: “ For the sake of the funeral 
cake, water and solemn rites." 


46. Of these positions, the first is not correct: for, there can be 

Not: by that, mo substitute in virtne of the precept to produce a 

directing the produc- son; as the son, by reason of being the object to be 
tion of a son. produced, is no means of completion. 


47. Neither is the second accurate ; for, a contradiction would be 

Nor that regard, Involved. ‘The substitute for a son is ordained for 

ing tue funeral ob- one having no male issue: but not funeral obsequies 

le performed by such person: and eeqnial rites, the 

agent of which is a son, [are ordained]; but there is no precept 

executed by a son, directing a substitute on his (the son's) account, 
Nor is there a substitute for an agent. 


48. Or it also may be affirmed that the substitute is supplied, 

An adversary’s With respect to being an agent, in the performance 
mode of reconciling Of the act, but not n respect to enjoying the fruit; 
eee antici- in the same manner as in the case of the dcath of 
RAUS either of the sevenfeen priests engaged in à sacrifice 


ee ttti ma reni 


Annotations. 


47. A contradiction would be involved, &c.] The translator is far from confident, 
that, he can satisfactorily illustrate this very obseure part, of which different readings 
occur, To render it however, at all intelligible, the following maxims of Hindt Logic, 
must be premised. ‘There can be no substitute for the agent, or object of an act: but 
only for its materials or means of completion: should these, or any of them be wanting, 
a substitute for the same, ean be constituted by the agent only.’— Now, if it is asserted, 
that, the substitute for a son, is ordained in virtue of a precept Aivecting the perform- 
ance of obsequies, it must bo allirmed, that, the p tson, for whose sake, the substitute 
is supplied, and the performer of the obsequies, are the same-~-bor, the person, for 
whose sake, the substitute is supplied, is the individual, who constitutes the substitute. 
Now, as an agent only, can constitute a substitute for the means of completine his own 
act; it follows, that the individual in question, would be the agent of the obsequies. 
But these are admitted, to be distinct persons: and thus a contradiction would be 
involved. Accordingly, the author with reason says,--*l'he substitute for à son, &e. 
Moreover, a son, being the agent of the act, enjoined ina precept, directing the per- 
formance of obsequies, the author further refutes the doctrine, that a son is ordained, in 
virtue of that precept, by adding, in allusion to the riaxim above specified, ‘ Nor is 
there a substitute for an agent.” 


48. Or italso may be affirmed that] The author articipates, that it might be 
alleged in support of the position, which he contro.erts, that a substitute “might be 
supplied,.in virtue of the precept proposed, merely as the performer, of the act required : 
as in the gase alluded to in the text. 
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(Satra), a substitute is supplied, with respect to being an agent in the 
act: so also, in the case in question. 


49. This also is wrong; for, the cases ab not parallel. In the 
instance of the sacrifice, the substitute is for one, by 
whom an act was commenced: But jn the case pro- 
posed, since the acts commengement even, (being coinpletely non- 
existent,) is impossible, how can there be a substitute? Nor is the 
commencement of an Act, by a substitutey admitted by one versed in 
logic. g | s 
50. Or it may be next alleged that ther? is a precept regarding 
Another mode blations of food, and so forth, performed only by one 
anticipated and re- having no son, at his own funeral repast ((ráddha), 
jected. taking place during his tife. In virtue of this only, 
is a substitute [ordained]. This is likewise incorrect: for, if [in this 
case] there might be, the substitute for a son, the precept itself, regard- 
ing the funeral repast to take place during the life of the individual, 
would be of no effect.—Besides, himself being the agent, in the per- 
formance of the funeral repast, taking place during his life; the sáb- 
stitute would be even for himself, not for the son: since the son fin 
this case] isnot the agent. 


Aud controverted. 


51. Therefore, in virtue of the two precebts first mentioned, 
Conelusion tatn there can be no substitute for t son. Moreover, the 
virtue of neither of assigning also as a reason, “ For the sake of the fune- 


ie E. E. ral cake, water and solemu rites" ($ 3) would be 
ordained, supported Mapposite ; for, it would not apply, to the person to 


by an argument ap- be affected by the polut to be proved. It has 
plicable te both. already been sajd, that exequial rites, performed by 
the man having no son, are not succested.* - 


Annotation. 


51. Moreover the assigning also as a reason, &c.] The following is hazarded as an 
illustration to this obscure part. —-The author adverting to the text of Atri (¥ 3), by 
which the constituting a substitute for a son, hy one having no male issue, is onjoined, 
proposed a eu eee in respect to the particular precept, in virtue of zbich, such sub- 
stitute is ordained ; aedbrdingly, he suggests and rejects two, viz., that which enjoins 
the production of a son® and that wifich, directs the performance of exequial rites; and 
he here uses an additiqual argument, to support the rejection. If it be held, that ge 
first of these precepts, be vhat required then the * Paksha’ or individual to be atfectffd 
by the point to be proved, is the man wanting a sou ; the point to be proved, his obliga- 
tory prtuction of the same; and the reason (that used by Atri), ‘ou account of 
exequial rites.” 1f the second be regarded, as the precept; the ‘Paksha’ and yeason 
would be tho same, as in the first supposition ; and thy point to be proved, liis obligatory 
adoption of a substitute. Now it is rule of Logic, thay the reason assigned, should bear 
on the person affected by the poiut to be proved, and this is mot the casegn cither of 
these spppositions. To beso, such person (here the mam wanting male b should be 
the performer of the exequiai rites: but it has Been shewn that he is not—It is to be 
feared, that the author's extravagant affectation of logic, has here illuded him into an 
error.—His argument is good, on a supposition, that*the refson in question iglogical, or 
one of the premises of a syllogism.---It is obvious;*however, that it is not so, but is 
rather used as a cause or motive. + 
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52. The question is thus solved: “By a son, a man conquers 
Difficulty solved, worlds, &e.” In virtue of the precept, implied in this 
auda precept shown And other texts, and supported by confirmatory pas- 
in virtue of which a sages, (such as * Heaven awaits not one destitute of 
Boas OPO PNET: a son’); on failure of the legitimate son, the son of 
the wife, and the rest, are ordained tc be, the eleven-fold substitutes ; 
and in the precept alluded to, an act being required, to operate inter- 
mediately, in completing the state of Heaven, and the son, severally, as 
the effect to be produced, and the efficient means: it is added “ For the 
sake of the funeral cake, water and solemn rites.” 


53. The term ‘always’ (05) signifies, that in the present case, no 

Importoftheterm definite period is required, as in such eases, as [that 

‘always’ inAtri’s contemplated in this passage] “The barren woman, 
text shown. in the eighth year, is to be superseded.” 


54. The funeral cake] the ‘Qraddha’ or funeral vepast-— Water] 
that is, the presenting water in the two united palms, 
aud so forth. Solemn rites] meaning, rites in honor 
of the deceased, cremation and the like. These are 
the cause (hetu): 


Other termas ex- 


plained. 


55. The reason, occasioning the adoption, is the cause. This, 
ie aire ce cre LOIN veing used in the singular number, shows, that 
tion not necessary, these ceremonies collectively, are the cause, and not 
for cach exequial individually ; and consequently, the meaning is, that 
CCFEBIPES there is not a distinct affiliation, severally for each; 
but one adoption only, on account of the whole: for, on default of a 
son, the failure of the oblation of food, and other rites, 1s the con- 
sequence. 

As confirmed by à 56. Accordingly, Manu says “Sages declare 
phrase, from atext these to be substitutes; for, the obsequies would fail 
of Manu. (kriyátopát)" * Here, this part, “for, the obsequies 

Which is explain. Would fail" is a reason, subjoined on a negative 
ed. hy pothesis: “ The meaning is,—because, if there were 
no substitute for a son, the obsequies would fail." 


(—^^————————— ee a ne 


Annotations. 

e 52. Jn virtue of the precept, implied in this and other texts, &c.] The author hero 
shews a precept, in virtue of which, the substitute for a son, is ordained ; to which, 
none of the objections, made to the two first suggested, apply.—In the first “lace, in 
the precept, enjoining the conquest of worlds by a son, the son is neither the object or 
the agent: but ine means of the act; therefore, there may be a substitute for a son, in 
virtue of this precept : again, the objection just made to the two precepts, first suggested, 
does not apnly to this precept. Here the * Prakáca! or person affected by the point to 
be proved, is the son: that poiut, that heis an efficient means for the conqrest or 
attainment of Heavens; the reason, of course as before ; and it here, accurately applies 
to the Paksha: that person, and the performer of the 2xequial rites, being identical. 


55. Tais, from being uscd in the singular number.] Atri has in his text ‘ pindodaka 
E Dod. : rn : l 
kriyáhetoli translated, ‘for the sake of the funeral cake, water and solemn ritos.’ —Here, 
“hetoli’ (‘for che sake’) *s the fifth or ablative case singula", of ‘hetu’ a cause. i 


—— S MÀ m —Ó— À n tá Qo A à 


Amer emt ee ae OO lena eet one Mie Me 


meanen Ena Aam He EA AL reinen AEA eE ahdin ima aaie- rid tar i ER e 


* Vide supra, § 32 
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57. Or, there may be this disjunction, [of the compound term 
*kriyálopát; kriva+] alopát—alopát, would then 
be, the fifth or ablative case, used after the rejection, 
of the ind&clinable past, participle, formed by the 
affix ‘lyap:’ The meaning is,—for the sake of preventing a failure. 


Another exposi- 
tion of it suggested. 


58. “ On failure of the son, let the wife be, &c.,"* although, by 
Though the wire, 5548 and other passages, the capacity of the wife, and 
and the rest, may  Of£her[heirs] also, to perform the obsequies, is de- 
perform obsequies:  clared : still, it must be unquestionably affirmed, that, 
i ar 2 E from the authority of such passages, as this (“ heaven 
not so beneficial ag awaits not one destitute of a son’), the mansions of 
oe executed by a the happy, attainable by obsequies, performed sby a 
' son, are not acquired by such rites executed by the 
wife, and the rest. For, otherwise, the wife and other heirs, of one 
destitute of male issue, being competent to perform rites, which would 
be equally effective ; the specitication, of failure [of the son], would be 
unmeaning ; as an alternative results, from such equality. 


50. Henee, for the acquisition of some particular Heaven, to be 

E , attained hy obsequies performed by a son, the sub- 
ce ee stitute for a son, is indispensable. And, it is said by 
is necessary for a Medhatithi, * Now, as for the assigning there, the 
spiritual effect, first gradation to the legitimate son, that, is not pro- 
Modhatithionthis ductive of any temporal effect, [but, on account of] 
Su a excessive spiritual benefit : to the same extent, as the 


re on eee ae ee Em mr LES ETE E 


-————— ee EP Aem EE Se 


Annotations. a 

57. Or there may be this disjunction, &e.] In disjoming the compound term 
‘kriyalopat,’ occurring in thegtext of Manu (§ 33), kriya+lopat, or kriya +alopat, may 
be obtained —For, by the rules of orthography : kriydlopat would be equally produced, 
whether lopát, or alapit, were subjoined to kriyá :—that is in the first case, no permu- 
tation of letters, wotld take place : and in th second, a single long á would Ne substi- 
tuted for the tinal long & of kriya, and initial short a of alopat. Accordingly, the author 
after preferring that mode of construction, by which ‘ lopåt’ would be read, here mdi- 
cates the other, which would give ‘alopat.’-This latter, 15 in fact, that adopted by the 
scholiasts of Manu. " ‘ 

Used after the rejection of the indeclinable past participle formed by the affix 
‘Iyap.’| The term ‘ly:@)’ in the it is used, to denote thesparticiple, of which it is 
the grammatical affix * dts Tirst aud last letters are servile. The author alludes, togan 
emendatóry rule of Kátyá&yana, on Dini, 2-3-28--the result of which, is this,—If a 
mode of expression, composed of an objective or accusative case, and the indeclinable 

articir!^ endipg in ‘lyap,’ might have been used, but is rejected : and the ablative or 
fiith case b^ adopted ; it denotes the object to such participle. —Thug ** he sees from 
the top of the house (prasidát)" that is : '* having mounted (arnhya), the top of the 
house, he sees." In the same manner, the author regards the ablative case * alop4t,’ 
where, the second mode of construing the term kriyalopat, 9ccurring in éManu's text 
(833), j1nay be preferred ; thus, *'sages declgre, —-——0n account, of preventing, a 
failure of obscquies (kriyálopát):" that is,—‘ having intended a prevention, of a failure 

of obsequies’ (kriy$1opam-udecya). | a 
58. As an alternative result.] The rites might be indifferently performed, by the 


gon, or wife and other heirs. 2 
SU we PROINT KNIT —————M——À— M———— 

* Cankha. The sequel is thus ** [The performer of the funeral rites]: on her default 
the whole brother." ^ i 
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legitimate son, can confer much benefit, the others are unable—and 
‘substitute’ as generally accepted, implies a diminution of benefit.” 


60. Kmnuyálopát]  The*kriyá dw act, here alluded to, is from 

*'kriyate, what is done:—the precept [by which 

oe ee Y itis enjoined], ‘offspring’ must be produced, Let 

Ditasc o RAO BU there be no omission (lopa), of this.— This precept is 

cited. peremptor:;: : 1n some manner, or another, it must be 

accomplished, by the householder. Of the offspring 

alluded to, the real legitimate son is the first in rank; should such noc 

be acquired, these descriptions of sons [that of the wife and the rest], 

must be resorted to.’—This interpretation by that 

Anti canvassed: author [Medhdtithi] alone, must be canvassed. It 

ne E ted to 18 said [by him], that, the precept directing the adop- 

the author ; tion of the son given, and the rest, is a substitute 

for that directing the procreation of à son; or per- 

haps that the son given, and the rest, are the substitutes for & legiti- 
mate son ? 


61. Of these [supposed meanings], the first is not correct : for, the 

substitute of an act, is forbidden, in the passage “ of 

the divinity, fire, a word, an act, &e.” Neither, is the 

second accurate ; since it would be at variance, with 

preceding, passages [of the same author]; such as, 

“These [the wife's son, and the rest] cannot be substitutes, &.” ($ 36). 
For, in this passage it is declared, there can be no substitute for a son : 

as a son, by reason of being the object to be produced, is no means of 
completion. 


The first shown to 
be inaccurate. 


The second also. 


62. Therefore, from the term ‘kriya’ (in the expression ‘ kriyalo- 

l pát']'the precept to produce a son cannot be infer- 

Correct interpre- red; but on the contrary, funeral rites alone must 
tation of the term | : - ; 

* kriya! shown. be understood; on aecount of unity of import with 

the text of Atri, which expresses : * For the sako of 

the funeral eake, water and solemn rites.” It would be useless [to 

enlarge.] 


aunotations. > 


60, Kriyaor act, &c.] Medhatithi, the author of a commentary on Manu, explains 
the term kriya, occurring in this phrase, as signifying the act of acquiring a son. 
This is contrary to th^ interpretation of other scholiasts, and general acceptation : 
according to which, in this anc similar passages, it bears ita secondary sense of, ' obse- 
quies’ or ‘solemn rites,’ &c. 


By the householder.] The G ihi or householder, is the second of the orders or 
stages (acrama), prescribed for te devout. These, are thus enumerated, in Mr. Cole- 
brooke’s translation of the Kosha of Amara Sinha—1si. The religious student (Brah- 
machéri) who has received investiture, and is unmarried. —2d. The householder (G. ihi) 
or marritd.man.—3d. The hermit or auchoret (vànaprastha.)-—4th. The mendicant or 
ascetic (Bhikshu).- 
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63. ‘ Prayatnatas’ (resource)] The affix * tagil’ of the fifth case, 
: is used to form this word, for the sake of agreeing in 
Explanation of i 


construction, with the preceding terms “ yasmat tas- 
mát" (with'some one): and consequently the mean- 
ing is, that by some one resource (or mode) whatsbever, a substitute for 
a son 1s to be affiliated.—And, glthough in that text,'any resource in 
general, is mentioned, still, since eleven descriptions of sons have been 
ordained, eleven resowrces only are recognized. 

64. 


Atri's text resumed. 


“Sons of*many descriptions, who were made by ancient 


The son given, and 
the real legitimate 
son, however, are 
now only adinitted. 


saints cannot now be adopted by men: by reason, 
" A * : x » LI g op ) 39 — 

of theiv deficieney, of power, &e" On account of 

this text of Vrhasnati, and because, in this passage, 

(* There is no adoption, as sons, of those, other than 

the son given, and the legitimate son, &c.") Other 


sons, are forbidden by Caaunaka; in the kali or present age, amongst 
the sons however, [who have been mentioned,] the sun given, and the 
legitimate son only, are admitted. 


63. 


Term * give»! illus- 
trative of others on 
account of a text of 
Paráeara. 


The mention there 
of the wife's son, does 
not prove that such 
son in fts technical 
sense may now ex- 
ist. 


67. 

? 
Contrary argumeitt 
of an adversary an- 
ticipated. 

oO » 
6S5. Again, 
And the mention 


of the expression rc. 


conciled. 


s 
. 


The term “ 


given" is inclusive also, of the son iuade, 
(kritrima) on aecount of a text of Paracara, on the 
occasion of treating on the law of the kali age, 
which expresses, “The son of the body, (aurasa) 
the son of the wife, also, the son given, the son 
made, &e.” 


66. Nor,is it to be argued from this, that, 
in the kali age, there may be the son of the wife 
{technically so called]: for, such is forbidden, by 
the mere prohibition, against the appointmentein 
that age, [of a wife to raise issue to “her husband 
by another.] ° 


Should it be contended, that, there an option would proceed, 


from the wife’s son, being ordained, and forbidden 
[by different authorities]. -It is wrong, for many 
objections would be the consequence. 


if it be asked, in what light then, theynention of the 


‘son, of the wife, in this passage, [must be regarded]? 


Annotations. 


e 
^3. The meaning is, that, hy some one resource, &c.] The author presently will 


apparently forget this his interpretation of the term prayatnatas, occurring in Atri’s: 
text. In Sect. 4, § 21, he suggests, that, the same word, in a text of Caaunaka, may 
signify ‘on account of the distress of the adopteP : viz., the want of male issue. This 
he confirms by referring to the text of Atri; thereby indicating that the word in ques- 
fion, has there, a similar import. , | Map" » 


67. Many objecticns.] In the original ‘eight’ occurs : a definite, for pu ‘indefinite 
number. 
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SECTION II. 


TEE. CORSI: 
Who is to be adopted ? 
E NR 
1. O? these two: the rules regarding the ‘ Dat- 
Rules regarding taka,’ or adopted son, are now propounded. The 
the adopted son. three voints, on this subject, to be considered, are,— 
who is to be adopted ? how qualified ? and in what 


Topics suggested. 
manner ? 


R 
2. Asto the first of these points, Caaunaka has declared ; “ the 
adoption of a son, by any Brahmana, must be made 
Waaunaka on the from amongst ‘ sapindas’ or kinsmen connected by 
subject of the first —— DUCTA eee de ] 
cited. an oblation of food; or, on failure of these, an 
* 'asapinda' or one, not so connected, may be adopted : 
otherwise let him not adopt." 


e “From amongst ‘ sapindas’.”—Tuat is, from 

Import of theterm amongst such kinsmen, extending to the seventh 

‘sapinda  whomay degree inclusive: and the term being used in its 

be of the same, or a ea ae | Seo: AE foll sess  EROHE alone th kins 

a different general geueral sense, it follows rom among such kins- 

family. men belonging to the same or a diferent geaeral 
family (cotra). 


4. Of these, with respect to the being of the same general family, 

ns ee this text of Vrddha Gautama, is an authority—" The 

bcd ak pen aia sons given, purchased, and the rest, who are adopted, 

from those of bis own genera: family, by observance 

of form, acquire the state of lineage (zowatá) [to the adopter] But 
the relation of sapinda, is not included. 


5. State of lineage (gotiatá) [that is, the condition of offspring 
(santatitva); for, a passage from the Káliká Purana 
5 TM : : E : ` 
_ The term "gotrà-  ecitus—“Sons given, aud the rest, though sprung 
ta” used, interpret- `. S P p s o 
ed. from the seed, of another, yet being duly initiated 
[by the adopter], under his own family name, become 
or NS L ; , "eol sar ilar 
sons [of the adoptive parent]"—and in the Trikanda or vocabulary, 
of Amara Sinha, the terms ‘santati, and ‘gotra; are exhibited with 
others, as synonyms signifying ‘race or lineage.’ 


rte e eee mies 


Annotations, 


4 The text of Viddha Gautema]. Nilakantha, in the Vyavabára-Mayükha 
denies the authenticity of the text quoted. 


5. ‘And jn the Trikanda, &c.] In the text, a verse from the Trikanda is cited 
at large.’ ] 
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a 6. Nor, by the term ' gotratá, is connection by 
Supposition that - 4. : 
the termin question the same general family, declared : for, the declaration 
might mean connec- would be unnecessary, as that connection is obvious, 
et by family refut- from the afRliation, taking place'only, from amongst 
d those of the general family, of the individual himself. 


7. " But the relation of'sapinda is not included"— By, this, 
m No Gene a Ms ngs 
pupa atthe diss in the case of the affiliation, of one not being a 


e. . . ' 
of the texting 4. 8@pinda,’ such connection, as extending to both the 
fifth and seventh degrees, is barred. — ': 


*8. With respect to the affiliation, of one, belonging to a different 

u genera] family, tbe following passages, severally, 

Authorities as to from Manu, and. Vrhat Manu, are authorities." “A 
the adoption of one — ,.; avendo sq] dest 

of a different family: Sls e irr a e S e iamiy, an i ate 

S ( "AL Yc ler, We, j O By 

Manu and Vihat OË bis natural father, &c.* “ Sons given, purchased, 

Manu. and the rest, retain relation of sapinda, to the 

natural father, as extending to the fifth and seventh 

degrees :—like this, their general family, [which is] aibo, that of their 

adopter.” 


9. That, which has been explained, is the priinary class: in case, 
í l [the adoption] cannot be made from this, the author 
Subordinate C ak ET karod aaea tem tulur 
Sae propounded: [Cauna za] propounds a subordinate class; “on failure, 
of these, an. * asapindc, &e.” ‘On failure of these, 
that is of the sapindas, or kinsmen connected by an oblation of food, a 
person, not so eonnected (a sapinda), must be affiliated. 


10, Those not sapindas are kinsmen beyond the seventh degwee 
TR and persons not allied at all. And these also are of 
be sub-divided. two descriptions: those belonging to the same, and 
those belonging to a diffesent general family. For 
this also the passages before cited are authorities. 


11. Of whaf*has preceded, this is the abstracted meanine.—The 

Result deduced ‘ Sapinda’ belonging to the same general family, is 

from what has pre- the dirst [in rank]: on failure of hin® such kinsman 
ceded. of a diffexent general family. 


12, Although the “ sap'nda" of a different family, and a person 
Sapinda of a dif- of the sanje family, but nota“ sapinda,” are both 
ferent family prefer- equal with respect to their severally wanting a 
able to one of the quality possessed by the other: stil howevtr, by 
ud eae not ^ reason of propinquity, the individual deriving his 
pi claim, from the connection as * sapinda® is prefer- 


a 
2 phate Eo pep 


Annotation. 


8. Passages severally, from Manu, and Vibhát Manu]. The authenticity of that 
attributed to Vrhat Manu, ig deni:d in the Vyavahara-Mayukba. , e 


* 


A 
———————— e ETO —————Ó———————————————— —— — 


*Manu 9,142. This text is subsequently quoted at large. v. infra. Sec” 6,8 6. 


198 DATTAKA-MIMANSA. SEC. II, 


able, to him claiming by family ; and hence it is, that though of a dif- 
ferent family, a '* sapinda” even, from the family of the maternal grand- 
father, must be adopted. 


13. In every case, on default of a “ sapinda,” one not related as 

such, is to be adopted: of this description, the kins- 

Deduced result, nan allied by a libation of water (sodaka), to the 
continued. i ; 

fourteenth degree, being of the same general family, 

is the nearest ;—On failure of him, one not so allied, but of the same 

ceneral family,to the twenty-first degree ; and on defect of such also, one, 

not belonging to the samo general family, and not related as a ‘sapinda.’ 


14, Sakulya has declared this, “ Let a regenerate man, being 

déstitute of male issue, adopt as a son, the offspring 

E cum by Sa- gf a« sapinda’ kinsman : or next in order, the son of 

one of the same general family (sagotra) : on defect 

of such, let him bring up one born ina different general family.”—By 

the ^xpression *sagotra, those allied by a libation of water (sodaka), 

and belouging to the samegeneral family, are included.— Now, in this text, 
the proximity [in order], of each successively, is particularly shewn. 


15. Vasishtha, also propounds the same— 
Vasishtha also. “should take an unremote kinsman or near relation 
of a kinsman, &c." 


16. The construction of this parsage is thus. He is an unremote 
kinsman, who is both a kinsman, and in a near 
degree ;—moaning, a near ‘sapinda,—Now, propin- 
quity is of two deseriptions,—by belonging to the 
same general family,—and by the intervention of few degrees. Of 
those allied by propinquity, the * sapinda,’ of the same general family, 
and removed by few degrees, is the principal: on default of him, a 
‘sapinda’ of the same general family, though removec by many degrees ; 
on failure of such, a sapinda belonging to a different general family : 
on defect of.this latter also, * the near relation of a kinsman,” — mean- 
ing, of a‘ sapinda’ kinsman, the near relation or ‘sapinda,—being one 
allied to the individual himself, by libations of water fsodaka), but not 
his ‘sapinda.’ Such is the import which is deduced. 


ttlustration of the 
passage cited." 


17. Reletionship also, there alluded to, is of two descriptions ;— 
by belonging to the same general family,—aud by the 
in.ervention of few degrees. The first in rank, is the 
‘sapinda kirsman, of such kinsmen of the man 
himself, removed by few degrees, and belonging to the same general 
family, a£ that person, tnough not his own sapinda. On defect of such, 
the ‘ sapinda’ of his own ‘ sapinda' kinsmen, being of the same general 
family, though removed by many degrees, —One connected by a libatiou 
of water,‘is: intended. 


Illustration 
continued. 


PARA. 13—23. 


And concluded, by 
shewing that one 
neither a sapinda or 
sagotra, is meant, 
as an object of adop- 
tion, in the last iun- 
stance. 


Cankha cited, 
Vasishtha, 


19. He, whose kinsmen are distant, is 


3 
Passage of Vasish- 
tha, quoted, in the 
preceding $, ex- 
plained. 


in the case, of one unconnected as a 
same general family. 
let him not adopt.” 


20. Although none other 


Inall instantes of 
adoption, the adopt- 
er, and adopted, 
must be of the same 
‘elass. 
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18. Ifa ‘sapinaa,’ or ‘sodaka’ relative, cannot 
be procured, one belonging to the same general 
family, to the twenty- first dogree, must be adopted : 
should nonesuch exist. a person of a different family, 
although not a sapinda, must be adopted ; for, the 
text of Gaunkha (& 2) expresses, “gr, on failure of 
these, an ‘a sapinda:’” and this is indicated by 
Vagishtha, [who says], “ But if doubt arise, Jet him 
set apart like a Çúdra, one whose kindr ed are remote." 


‘one whose kindred are 
remote ? the meaning is,—one not allied by an origin 
from the same stocl., or by the relation of ‘ sapinda.' 

‘The doubt, alluded to in this passage of Vasishtha, 
regards lineage, disposition, aud so forth : it arises 
‘sapinda,’ and not sprung from the 


This is also implied in the passage, “ otherwise 


(v. S 2). l 


than such as are connected, as ‘ sa- 
pindas’ and not so, can exist: still, since by this 
sequel of the text, (« of all, and the tribes likewise, 
in their own classes only, not otherwise"*) those, 
connected as sapindas, and not so, are qualified, as 
being of the same class ; both sapindas, and those not 


such, who do not belong to the same class, are excluded [from being 
ado nted]. For, they might be i M ferred as a subordinate class, by the 


rule of logic “ What is not denied, 


21. 


Asis ordained by 


Viddha Gautama, é 


is admitted.” 


Accordingly, Vrddha Gautamat forbids the participation in 


inhemtance, of one, not of the same tribe, this, — 
* or should one of a different class be taken as a son, 
in any instance, Igt him (the adopter) not make him 


a participator of a ghare, this is the doctrine of Qaunaka." 


One of a different 
class cannot * be 
adopted, 


Manu indicates as 
much: whose ex- 
pression ‘rlike in 
the text here cited, 


means, of the same: 


class. 


no——— mae 


ree nee ona ne tt ep et ete 


29. Hence, it is established, that one of a dif- 
Yereut class cannot be adopted as a son. 


-> 


23. Accordingly Manu. “ He is called a son 
given, whom his father, or mother affectionately 
gives, as a son, being alike, &c."t.  Alike,] that is, — 
of the same class; for, a text of the chjet of the saints 
(Yajnavalkya) expresses, * This law is propounded 
by me, in regard to sons, equally by class.” 


a TEPEE A AN IE EEE te ch Bete ae am sameeren valn ee aeaa me a ae eaae e ret oe a — — 


* Çaunaka subsequently quofed, v. $ 74. 


+ By an error of the autnor or his transcriber Viddha Gautama, has,bcen written 
fof Caunaka, v. infra, § 32. 


t Manu 9, 168. 
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24. Asfor what has been said by Manu himself; 

Anapparently con.“ He is called à son. bought, whom a man, for the 

flicting use of the sake of having issue, purchases of his father, and 

same term, by that mother: whether the child be like or unlike"*: this 

author, reconciled. — , ust be interpreted, whether alike, or unlike, in 
qualities, not in class. 


25. “ Alike not by tribe, but, by qualities suitable to the family : 

accordingly, a Kshatriya, or a person of any other 

And contrary in- inferior class, may be the son of a Bréhmana.” As 

iS a ID Ap for this interpretation of Medbátithi, and one in 

Kalpataru refuted. the Kalpataru, ea Cádr a even is certainly a son, 

such is the meaning :"—these both must be rejected, 

on account of their repugnince, both to the passage from Yajnavalkya 

before cited, (* This law is propounded by me in regar d to sons, equal 

by class’ and the text of Gankha, which recites, “Tin their own] 
classes only : not otherwise." 


?6, © A son self-given, and a son by a Cudra, are the six kins- 
The Cadra son, Wen, but not heirs.’ "— Thé enumeration by Manu, 
propounded by Ma. in this passage, of the son by a Gudra asa substi- 
nu, is one born out tute, must be explained, as meaning , that, one pro- 
es Codra  ereated by a Cudra, on a female slave, but not born 
poe in wedlock, inasmuch, as he is not a principal 
son, is a substitute for the same. For, a text of Yajnavalkya expresses 
E E N Even a son begotten, by a Cridra on a female 
by Yájüavalkya. slave, may take a “share by the father’s choice. But, 
if the father be dead, the brethren should make him 

ihe partal^v of the moiety of a share : and the one who has no brothers, 

may inherit the whole property, iu default of daughter's sons.’ | 


Annotations. 


24. As for what, &c.] The author has copied this § ncarly verbatim, from the 
ee ieee aa on inheritance.—The reader is rofer.2d to Colebreoke’s translation, Chap. 
1, Sec. XI, § 16, and the note subjoined. 


25. As for the interpretation of Medhátithi.] This gloss of Medhatithi, is noticed 
by Mr. Colebrooke, in his translation of the Mit&kshar& on inheritance. Vide note, 
subjoined to Chap. 1, Sec. XI, § 9, in which the text of Manu here cited ii, § 23, 18 quoted, 


26. By Manu in this passage.] The text, of which part is quoted, in its complete 
‘state, is thus—“ The ron ot a young woman unmarricd . the son of a pregnayt bride : 
a son bought ; a son by a twice-married woman : a son self-given, and a son by a Güdra, 
aro the six kinsmen: but not heirs.’ —l'he author obviates the inference, whien might 
be drawn from this, that a son by a Gudra woman, ard consequently of the servile class, 
may be a subsidiary son, of his nat aral father of a superior tribe. 


ari nM aa E PE eS 


(——————————— I —— i Ar a rE p baee ee RE edd 


* Manu 9, 74. + V. Infra, § 74. + Manu 9, 166. 
| I Yájñavalka 2, 134, 135. 


PARA. 24—32. 


Conclusion that 
the term  * alike’ 
means of the same 
class. 


A nephew must 
be first selected for 
adoption. 
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27. Hence, the explanation by Apararka, of the 
term in question, is only correct; “ alike, being of 
the same tribe, &c.” Yajnava'kya also.—* This Law 
is propounded by me in regard to sons, equal by class.” 


28. Now, qmongst near sapinda kinsmen of the 
same general family, a brother’s son only must be 
affiliated : and this doctrine is recognized also, by 
Vijlfianecvara.* " 


29. By the position, that, ‘a brother's sor only must be affiliated,’ 


He must be the son 
of a whole brother: 
as shown by Manu. 


it is meant, that the son of a whole brother only, 
must be affiliated. ‘Manu declares this :—* If one, 
among brothers of the whole blood (ekajáta), be 
possessed of male issue (putraván), Manu pronounces, 


that, they all are fathers of the same, by means of that son.” + 


From the text cit- 
ed, it is argued, a 
brother cannot be 
adopted. * 


, And brothers of 
the half blood, can- 
not be the adoptive 
parents, such as 
there alluded to. 


30. In this text, the state of brdthers, as acep- 
tive fathers, being propounded, their incapacity to 
be the objects of adoption follows. | 


91. Of the whole blood]. By this expression it 
appears, that, this condition of adoptive fathers 
alluded to, applies to those only, begotten by the 
same father, on the same mother, not to such as aro 
born of a differaut father or mother. 


' LJ LI * <> 
32. Brothers] From the masculine gender being used ,ié results 


The masculine 
gender being used 
sisters are 


that brothers, and sisters also, of the whole blood, are 

not reeiprocally the adoptive parents of the son [of any 
1 bd : e. 5 ` ; 

ot in- s one of thew}: and this conclusien is confirmed by the 


cluded, in this re- * mention of two terms [in that gender]. Vrddha Gau- 


ciproeal state of 
adoptive parents. 


tema, declares the same. “Jn the three superior tribes, 


à sister's son, is nowhere [mentioned as] a son.” 


tT 


i 


Annotations. 


we 
$2. By the mention of two terms, &c.] In the original of the text of Manu, © at 
the whole blood (ekajita)" is an epithet of * brothers, agreeing with that tern, m 
gender, case, and number. --- These n^ be the two terms alluded to, qv, they may bc 
‘brothers’, and the term ‘one’ represented in the orinal, by the werd 'ekah', whick 
is in the nominative case, and masvuline gender, of the singular number. 


ae ce 


An made ee ter ane ymin ee aN ate RS Me A eed am MMU BRE OT n Rare 


RR 


i SES ge Ae. 


* Author of the Mitáksbará, vide translation Chap. I, on inheritance, Sect, XI, $7 
y e. 


t This passage is a portion of Gaunaka's text cited in $ 74. 


T Manu 9, 187. 
It may belong he» 


ev&r to both authors: but it is nost likely that iu the same manter a in the precedii 
instance ; the author has here erroncously substituted the name of Viddba daabtan 


for that of Caunaka. 


(V. § 2] ). * 


(J 
2$ 


Viddha Gautama 
supports this. 


And completely, 
as the term ‘sister's 
son’ is explained to 
iuclude a brothers 
son. l 


34. 


In Manu's text 
($ 29), the evithet 
ekajata, signifying of 
one kind, bars the 
reciprocal atliliation, 
by brothers and sis- 
ters, of their sons re- 
spectively, inferrible 
by coustruuy ‘bro. 
thers’ as a complex 
term standing for 
both. * 


‘brothers, 


son, and by 
established. 


" * Brother’ 


sister., 
The adoption of a brother's son by a sister, or a sister's 
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3o. The expression ‘sister's son,’ is inclusive 
of the son of a brother also. Hence, this meaning 
is deduced, that, a brother's son must not be adopted 
by a sister; i brothers only are mentioned, to be 
adoptive parents [in the text of Manu § 29]. 


and ‘son, when occurring in combination, seve- 
rally, with ‘sisters’ and *danghter, are retained; 
[the other terms being omitted. ]"* Although, by 
this aule of grammar, [the term ‘ brothers'] may bea 
compound, formed by the retention of one term, and 
omission of an other: and thence, the reciprocal 
affiliation, by a brother and sister, of a sister's and 
brother’s son, respec tively, might be inferred; still, 
those are ‘ekajata, whose Játa or Játi (kind) ls the 
same: for, these words with *samanya, are cited in 
the dictionary, ^s svnonimes signifying kind or 
sort ;T (therefore, | since by ‘ekajata, the epithet of 


it is intimated, that, those [signitied by that term,] are of 
ihe same kind, tle 


affiliation, hy | orothers, who are male, of a brother's 
who are female, of sisters son, would be 


son by a brother, could not take p e,on account of the difference of 


their kind, in being male and female 


LL 


Objection, that 
the term *ckajata’ 
eannot at once nn- 
port two mneaninzs 
over-ruled, by the 
authority of Vijüa- 
neevara, who ex- 
plains in twodistinct 


35. The word ‘sansrishta’ occurring in the following passage, 
obscure text, of which a portion is cited, is the 


prother, 
re- united ; 


55. Dut the single expressica 


e [respective cly.] 


‘ckajata, once uttered, cannot 
bear two meanings, namely, ‘being of the whole 
blood, and * being p. the same kind’: for, this maxim 


in logic, would be contradict ed; “A term once ut- 
tered,, conveys a single meaning, "— Should this ob- 
jection be made, it is wrong: for, the word ‘ s^nsrishta, 
occurring in the following passare, has been explained 


by Vijrianecvara, as signifying, a whole brother, and 
re-united as à co-parcener: 7...... though hot re- 
Annotations. 


The very 
** A half 


re. | 
following of Yajhavalkya. 


being again associated, may ti ake the sme cession, not a balf brother, though not 
hut one united (sausrishta), 


&e., &e., &e.”——In his gloss on this passage, 


Vijnaneg va; ‘a, the autho. of the Mitakshar4, holds that the word ‘united’ (in the samo 


manner as the expression 


following terms ; 


‘not re-un'ted,’) is connected, with both its precedi.g, and 


and that accordingly, jn one sense it means, united by blood, ora 


whole prother and in the other, (that is, taken as an epithet, of the son of a different 


mother,) iv signifies re-united, 
Mitákshará on inheritance-—-Chap. 11, Sect. 1X, 


ar Panini 1, 2 05. 


vide Colebrooke's translation of the 
& 7, 9, ard 10 and notes subjoined. 


OS & CO-parcener : 


+ Dictionary of Amara, Book 1, chap. 1, sect. 1, verse 9. 


PARA, 33—38, 


senses, a word used 
in a text of Yáàjna- 
valkya. 


The case of two 
brothers, is included 
by the plural num- 
ber, in which, * bro- 
thers’ is expressed. 

* 


oT. 


The force shewn of 
the word ‘one’ used 
by Manu. 


Who sanctions the 
affiliation of the only 
son, of a single bro- 
ther. 
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d 
united ; but one united (sangrishta) [by blood, though 
not by co-parcenery] may obtain the property, and 
not [exclusively] the son of a different mother."* So 
even, in the present case likewise. Thus, there is 
no inconsistency. Sufficient has been said. 
; i 

36. The plural number is inclusive also, of the 
dualı for, two are contained in many : and the being 
son.ot two fathers, is shewn in the following text: 
“ Tf he be son of two fathers, let him designate both, 
in each distinct oblation of {6od.” 


“Vf one"—that is, ‘if qne eveh’] By this, where two or more 


are the fathers, the author implies a fortiori, the 
more easy adoption of a son, by the others, destitute 
of the same: he does not bar, the affiliation of the 
only son of a single brother: on account of,—the 
eovency of the specification of the tesm ‘one,—and 
the singular number, in the expression *th^&78fn.' 
The derivative adjective ‘putravan’ possessed of male 


issue, applies to him, of whom, there are, one, two, or more sons. 


29. 


The prohibition o 

-na 1. . E 

the gift, in adoption, 

of an only son, does 

uot refer to the case 

proposed, she reason 
not applviug. 


And hence, from the sanction of the gift, of an only son even, 


in the present case, there 1s no room, for the applica- 
tion of the prohibition, (« Let no man give or accept 
an only son, &e.”) For, since, as propounded in the 
sequel of this text, assigning the reason (‘lor he is 
[destined] to continue the line of his ancestors, 13 ag 
continuation, of the line of his ancestors fse father, 


and the rest), is completed, by means of a son, although common tostwo 
brothers: it is establishéd, that the prohibitign in question, refers to 
persous, ojher than brothers, 


ay we 


: annotations. 


` "p $ tts gc! E : Dp 
47. He does notybar, &c.]. The author here further supports his position, (in $ 36), 


and also alluding to the prohibition, inthe text below noticed, shews that Manu in his 
text (8 29), intimates that an only sen of one brother, may be affiliated by another 
brother ;afor, by the singular uumbef in the expression “ that son the case of one 
bfother having a single son even, is iylicated : the term * putravan applying, as well to 
a person having one son only, as to hun, who has more. 
) LJ 

he derivative adjective *putravin'] This is designated in the origgnal, by the 
aflix ‘matup,’ by the subjunction of which io ‘patra, è the derivative noun, ‘ putraval 
in its crude state, of which, ‘putravan’ js the inflected nominative case, is formed, Thus 
the ‘up,’ of ‘matup,’ is redundant : and by a special rule, the w becomes, tv, where 
the last vowel of the root, (as in this case,) is the®short t or a—In his illestsation of 
this derivative, the author allgdes to Panini 5, 2, 949; by which rule, it is used to supply 


tr a LI Tuque ? ** a 
Yájüavalkya, 2, 146. — * Vasishka, 19, 4 
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39. Besides, as gift, consists in the creation of an other's property, 


And besides, the 
applieation of the 
term gift, tothe case 
in question, is figu- 
rative. 


after the previous extinction of one’s own ; and this 
is forbidden, by the text quoted ;—and since, in the 
case proposed, there is no extinction of property, by 
inaking the son of one brother, common to both ; 
—the sense of the word gift, [as applied thereto,] 


like the gift of a daughter in marriage, is figurative. 


40. 


The adopted son, 
however, of one 
brother, may not be 
affil:ated by the rest. 


41. 


+ 
Adoption of 
another suould not be 
omitted in the case 
of the death, or the 
hope of the birth of 
a brother's son. 


Since the word ‘ putra, [in * putravan, ‘ possessed of male 
3 


issue'] in its sense of the real legitimate son, is pri- 
mary,it is established, that, those designated by 
that term, are sons of that description only: and 
consequently it follows, that there is no adoption, 
[by other brothers,] of the substitute for the real 
son, made by a brother. 


Since by the verb ‘ be’ [in the present tense] the actual 


existence, of the condition of possessing male issue, 
is declared; [the author] excludes such condition, 
as past and future: and hence, the benefit, mention- 
ed,in such texts, as (^ should the fa.her see the 
fece of a living son, &c.") does not accrue to one 
brother, by the means of the deceased son of another : 
—neither, in the expectation of an unborn son, [of 


a brother,] must the adoption of another, be omitted. 


42. 
The force of the 


word *all'^"^^d by 
Manu, shown. 


43. 


Of ‘ they’ also. 


Since, the brothers only, destitute of male issue, would be 


designated by the pronoun, ‘ they’; ‘ all’ is added, 
with a view to obviate [any inference], as to the 


want of relation, of the natural father, to his own 


son.. 


As‘ they? is a compourd, formed by the retention, of one 


term, and omission of others, be'ng resolvable into 
the phrase “ be and they (dual and plural)”; at the 


desire of one, two, or more [Brothers], for male issue, the affiliation of 
m ? A g 
a brother’s son, takes place. 


44. 


Import of other 
terms given. 


‘ By means of that’.} By him even, by whom, the natural 
parent becomes the father of male issue, do all the 


brothers also become so.—' Son.’] From the use of 
the singular number, the relation as son, of one 


even, to many, being declared; the prohibition, contained in the text, 
* Let no man give ^r accept an only son" is not applicable here: as 
indeed, has been already declared. ($ 38). 


arare unir rri ttti m t es ——— — M—————————— 


Ammolaions. 


a periphrasis, combining a nominative case, governing tue verb ‘to be,’ and in con- 


struction, with a genitive or locative case. 


COWS. 


Thus, *Gomán'—one of whom there are 


"*Brikshbaván, —woody : applied to a place in which there are trees, 
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45. And accordingly, in the Káli'ta-purána, an indication of 
Vetála and Bhairava, sons, of Civa, becoming both 


Case in point of fathers of male issue, by means of the same són, is 
Vetála and Bhairava 


cited from the Kali. thus founda“ The sages said: ‘ There is no salva- 
ka-purána. tion for one destitute of nrale issue. This is recog- 

nized in the world and Vedas. Votála and Bhairava 
formerly went to a mountain to eperform devotion. Previous to that, 
they were unmarried, and sons of them, are not mentioned, [as having 
been born or not bof?n. If sons were 'born, O excellent ôf the 
regenerate,] we much wish to hear, the particulars concerhing them, 
Markandeva replied; ‘salvation is not for one destitute of male 
issue, both in the next world, and in this; O excellent saints, 
those, who are fathers of male issue, by. means of their own sons, and 
those of brothers, attain heaven’ Having in this world attained gteat 
perfection, when Vetála and Bhairava reached the abode of the great 
deity, they were happy on the hill Kailása. Then, Oh! twice-born 
men, Nandi* by the order of Civa, as one consoling addressed them, 


Annotations. 


* : ; ; : 
45. (iva. | Or the great deity is mentioned. in this exthact, under his names, 
‘Sankara,’ or the benefactor, and * Hara' or the destroyer. 


The sages said, &e. &c.] Itis to be feared that an instance here occurs of literary 
fraud, too commonly practised among Hiuda authors, and perhaps those of every na- 
tion, where the art of printing has not reduced works of authority to an accurate and 
unvaryiug standard. On collating this pretended extract from the Kalika-purana with 
a copy of the original, it proves to be artfully mangled and fabricated. Indeed, were 
an extract authentically made from that work, it would tend to establish the converse of 
the positien, in favour of which it is adduced.—The following notes will explain these 
assertions: ^i 


sen P 

And sons of them are not mentioned.] The translator has supplied from the Kalika- 
purana what here follows between these marks{ J, with a view of rendering the p&ssage 
the more intelligible. This part has been apparently onutted by the author, to favour 
the omissions below goticed. 


Both in the nex? world and in this.] [stead of *pretyachéhacha' thus rendered, 
in the copy of the origigal Kalika-purana, consulted by the translator, *nischitancheti,' 
occurs, meaning, ‘and this is certain.’ The circumstance of three copies of the author's 
work concurring in the former reading, deterred the translator from adopting the latter, 
which in point of sense, is unquestionably the preferable. " 


Attain heaven.] Á stanza of fhe original immediately following here has been 
urposely omitted : 1t fs to this effect “Ob, Brahmanas, the sages Vetala and Bhairava 
hod offspring born tofthom. Listen illustrious saints, while I declare their progeny.” 


fa easily attained. P Here stanzas fo the following effect have been purposely omit. 
ted :--**OÓne destitute of male issues beholds the hell named Put.—None can escape 
from that, eifher by religious augterities or devotion: Liberation from it proceeds 
from the production of a son only. 9 Therefore, beget ye sons on tha badies of elivine 
females ; your immogtality has been produced, by drinking the mik of Katyayana :+ 
therefore procreate immortal sons on immortal beings: wherefore having in any mau- 
ner produced sons from the bodies of celestial beings, your weffare will quiekly follow. 


We will make one [son] only.] The authot by the substitution of one letter for 
another, has ingeniously produoed a sense directly ' opposite, to that of the Kálika- 
purána. "The Dattaka Mim4nsa reads ekameva, * [o 1e] only ; the origina? ‘ cyaneva,' hy 
which the sense would be, ** we will do thus even.” - 


-———— MA oe ae ———— 
* Ono of the celestial attendants of Civa. + A name of the goddess Durgi. 
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in private, in the following t. ue and instructive speech: he said “Do 
you sons of Civa, destitvte of male issue, exert yourselves in the pro- 
ducticn of a son. By one to whom a son is born every where salva- 
tion is easily attained" Markandya continued :—' having heard these - 
words of Nandi, they became elated in their hearts, and said to him: 
“we will make one [son] only.” Accordingly Bhairava, at some time, 
copulated with Urvasi, a celestial ny:nph, and procreated on her a son 
named Suvega. Vetdla also affiliated him as his son: and in conse- 
quence, by means of this son, both attained heavenly salvation.’ " 


46. But must not this relation of one as son to many [brothers] 
be either produced at once, or in gradation ? Nov the 
first: for, there is no precept enjoining that they 
should receive in adoption at once. Nor is the other 
supposition accurate: for & boy precluded by a previous initiation, 
another initiation of the same description as the first, cannot be 
performed. 


Dilemma suggest- 
ed as au objection. 


47. Should this be alleged, it is wrong: for, analogous to the 
case exemplified in the passage (“seventeen are in- 
ferior and twenty-four superior sacrifices, &c.”), 
And the conclu. the words ‘they,’ and ‘all, béing the abridged form 
sion, thata nephew of the conjunctive compound: the association of 
several Swociater the adopting brothers, is t to be declared 
brothers, supported thereby; hence the gilt even [of a son] to several 


by the analogy, to brothers associated, is valid. In the same manner, 
the 'Tulápurusha 


Refuted, 


gift. as at the religious gift denominated * tulápurusha, 
the united officiating priests are the ob'eets to 
v. .Jm 1t 18 made, and the receivers. : 


43. Vachaspati Micra declares the same, thus: “since the plural 
number is used in “ officiating priests" in this passage, 


Bou nA E > ( Having thus prayed to the gods, iet him give the 
: d by Váchaspati officiating priests ornaments of gold,’) the whole of 


Micra. them conjointly even, are the object, to whom the 
gift is made: and hence, after having placed, his 


Annotations. 


Accordingly Bhairava at some time, &c.] What follows from this part, to the end 
of the alleged extract, appears to be a fabrication. It is cited indeed in the Dattake 
Chand.ika, as from the Kalika-purana: but is not found in that work. On the contrary, 
it is related with mich prolixity, in the Kalika-purana, that Bhaira7a had a son Suvega, 
by Urvasi: but it is not written, that such son, was adopted by his brother, who. is 
meutioned a. having raised distiuct male issue to himself. 


rj 

47. Religious gift denominated *Tulàpurusha.'] This gift (as its name denotes) is, 
where for pious or auspiciou. purpoces, the donor presents united Br&hmanas, with his 
weight in some substance : some year» ago Raja RAjkishn, publicly gave away in Calcutta, 
his weight in gold: instances of such pious, or rather Gcaventatious munificence, are of 
course rare: thoug. this gift in barley, rice, salt, &e. is prevalent throughout the 
country:—1t should be observed, that it must not be made to an individual Brahmana, 
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spiritual preceptor’s hand, above all, and arranged in order under it, 


those of the officiating priests, who read the Rig-veda, &c., the orna- 
ments are to be given.” , 


49. Nor is even, the being son to many [brothers], at the same 


There is no anoma- 
ly in the filial rela- 
tion of one to many; 
it is supported by 
analogy. 


In § 29, Manu im- 
liea that there must 
ve an act of the 
adopting brother to 
establish the filiation 
of his brother’s son 


. time, anomalous : for, analogous to Draupadi’s, being 


the wife [of Several brothers] by ‘simultaneous 
acceptance, that relation of one, as son to many, 
though somewhat differing, is acknowledged; like 
the recognised state of the ‘ Dvyámusháydná' or son 
of two fathers. 


50. “Fathers or male issue, (Putrinab)) “Of 
whom, there is a son."—By the verb ‘is’ (signifying 
existence) in this phrase, (into which this derivative 
adjective resolves,) since existence is declared ; and 
existence uot applying to one who has not been 


as his own. 


produced, an act of the adoptive fathers is implied. 
r 


0 AR e mr aea ee e eae RM o D ————M— (a 


Annotations. 


49. Analogous to Draupadi's being the wife, &e.] Draupadi was the wife of, and 
received in marriage at the same time by, Yudhistira, Bhima Séna, Arjuna, Nakula and 
Sahadeva, the five sons of Panda, a king of Indra Pra.tha (Delhi). The following par- 
ticulars, relative to his circumstance, are mentioned in the Mahabharata : Draupada, 
the father of Draupadi, was the sovereign of the Punjab country. He had heard of 
the virtues of Arjuna and his unrivalled skill in archery : and secretly desired him for 
his son-in-law. To promote this object, he caused to be erected a pole, on which a 
wheel having a hole in it, and which constantly revolved, was horizontally placed. "e 
also proclaimed a vow, that he would bestow his daughter to the per# -“whoever 
might succeed in discharging an arrow from underneath through the hole of the revolv- 
ing wheel, so dexterously, as og its descent, to fall through the same aperture. A par- 
ticular day was appointed for the trial: and he invited princes of the vicinity, and. 
persons of all degreespassembled at the court of Draupada. Previous to this, Arjuna, 
and his brothers had become ascetics—Bhima appeared at the place of trial, with other 
religious mendicants ; apd when no one in the assembly would attempt so difficult an 
undertaking, by the advice of his companions. brought his brother Arjuna from their 
abode in the city.—Arjuna advanced to the trial aud accomplished the task imposed.— 
Draupada would have fulfilled his vow, but the princes and, others jealous of the 
success of one apparently so mean, attempted with force to prevent his receiving the 
prize his skill had won. ,Arjuna, however, with the assistance of his brother, succeeded 
in carrying off Draupadi.—Having arrived at their habitatióh, Arjuna addressed his 
mother, who was reclibet with her face covered, that ** he had brought something.”— 
To this the mother (hát face still covered) replied, by directing him, to divide it, what- 
ever iù was, equally with his brothers ; and afterwards, when aware of the object, to 
which her son Slluded, would not revcact her injunction.—In the meantime, with the 
advice of Draupada, his priest repaired to the abode of the brethren, and secretly Msten- 
ing to their conversatipn, discovered, who they were : With this information, he returned. 
to his master, who the next morning invited the whole family to his palace,*for the pur- 
pose of solemnizing the nuptials of his daughter, and Arjuna, They attnded with 
Draupastli.—The preparations were commenced, 4nd when the king formally proffered 
his daughter in marriage to Arjuna, he explained the mature of his mother’s command : 
and that he would not espouse her, except in conjuretion with his brothers. The king 
reluctantly consented, and Draupadi was received ir,marriage, at the same tibe? by the 
five brothers. 

* 


e 
50. This phrase into wnich this derivative adjective resolvés.] The Sanskrit 
reader will perceive that a literal version, herc, has not, and indeed could not*wg]! have 


[1 
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51. And accordingly Ztri. “By a man, destitute of a son only, 
T must ^ substitute for the same, be made, &c."— Vasish- 
by Atri. indicated tha also: “A person being about to adopt a son, 
: shoald take an unremote kinsman, or the near relation 
Vasishtha. of a kinsman, having convened his kindred, and 


announced his intention to the king, and having 
offered a burnt offuring, with recitation of the holy 
words, in the middle of his dwelling.” Likewise 
Caunakha: “Having advanced before the giver,let him thus cause to 
be asked, ‘ Give this son,’ &c.” 


32. ‘Cause to be asked."] Here, by the causal 
form of the verb being used, it is meant :—' Let him 
ask, through a Brékmana employed for that purpose.’ 


Ard Caunakha. 


A term used by 
whom is explained. 


53. And consequently, the position that, the son of a brother 
though unadopted, bears filial relation to his paternal 
uncle, on account of this text of Vribat Parásara, 

i (“Let the nephew of a paternal uncle, destitute of 
mai: issue, be his son: he only should perform his obsequies, of the 
funeral repast, and oblations of food, and of water,”) is refuted. For, 


without an act of the adoptive parent, filiation, as hit son, 1s not 


The contrary doc- 
trine refuted. 


accomplished. 
24. 


An act of the adop- 
tive father, is im- 
plied in the cascs of 
the sous of hidden 

‘gin, and self. 
given. 


Were Manu and 
Parásara (§ 29 aud 
S 53) literally con- 
strued ; it would fol- 
low, there were thir- 
teen sons, 


Which would be 
at variance with the 
enumeration of 
twelve, by Manu. 


a 


It must not be argued that in the cases of the son of hidden 


origin aud the son self-given, there is no act of an 
agent, [as adopter]; because, in these passages,— 
(* one secretly born in the house, is considered a son 
of hidden origin" —" Self-given, meaning, viven by 
himself" no such act is mentioned. For, it is 
inferred, as otherwise, the consecution of an effect, 
to an act, would not be attvined. 


55. "Therofore, the text of Manu, and Vrhat 
Parásara (S 29 and 53) are not pertinent, to the 
extent of their verbal import; for, thirteen descrip- 
tions of sons would be the consequence. 


56. Nor would thus, what was intended result : 
for the enumeration of twelve, in this text, would be 
contradicted: “of the twelve sous of men, whom 
Manu, sprung from tne self-existent, has named: six 
are kinsmen and heir: ; six not heirs, but kinsmen. * 


— s EI -= i moe - 


Annotations. 


been given, ‘Putrinah’ cited from Manu’s text (8 29) is the nominative case plural, 
of'the derivative, formed by the affix ‘in.’ This ıs used in the same sense, as that 
formed by the affix ‘matup,’ already noticed in § 37 and note subjoined, and is con- 
sequently illustrated by the same periphrasis which Narda Pandita, accordingly intro- 
duces. v. Panini 5, 2, 115. 


n dr ri etiara nar AR at e tee i adr rst Vete tu eh ——Á———M— € 


* Manu 9, 158, 
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57. But, may not this contradicticn of number be admitted on 


Opponent's argu- 
ment that such con- 
tradiction, is no ob- 
jection : as the enu- 
meration of sons is, 
variously specified 
by a text of law. 


account of the passages below cited ? Firstly: A dif- 
ferent text of law: “ The legitimate son, the appéinted 
dauchter, thé son begotten, on another’s wife, the son. 
of the wife, the son of an appointed daughter, the 
son of a twice-married woman, the damsel's son, the 
son received with a pregnant bride, the son of hidden 
origip, the son given, the son purchased, the son self- 


given, the son made, the deserted: son, and the one born op à woman 


Vribaspati. 


inate son, and appointed daughter, are the cause of lineage." 


Manu. 


quies would fail.” —And lastly: 


Manu. 


of unknown caste,—are the fifteen sons of a man.” 

Secondly: A text of Vriha*pati: “Of the thirteen 
sons, enumerated in their order, by Manu, the legiti- 
Thirdly : 

A text [of Manu]: “Sages declare these eleven sons, 
(the son of the wife, and the rest,) as specified, to the 
substitutes for the real lecitimate son, for the obse- 
A text also of Manu, which declares: 
“The son of the body, and, the son ofthe wife, may 
succeed to the paternal estate: but, the ter. cher 
sons, can only succeed in order, to the family duties, 


and to their Share of ihe inheritance." * 


58. Should it be thus argued, by an opponent, we reply, —True! 


lis rrgument re 
futed. 


It is established, that there is no contradiction of the 
number twelve: for, the several enumerations in 
each authority, are consistent; since in some, parti- 


eular sons are implied, and in othets, expressed, 


The gradation of 
the nephew, as fifth, 
iu the order of in- 


heritance, would be ° . be contradicted : 


contradicted. 


60. The exposition of this, is thus. 


That is, if the 
brother’s son though 
unadopted, were son 
to his uncle. 


, 

‘A similar objec- 
tion would apply to 
the order of perform. * 
ing ea 


59. And moreover, the assigning in the follow- 
ing text, the fifth place, in the order of successiof to 
the estate of one, who died without male issue, would 
«d he wife, and the daughters, also: 
` hoth parents, brothers likewise, and their sons.” + 


If the brothers son, though 
unadopted, bear filial relation [to his uncle]; tbe 
emumeratiu& the brothers son .on account of his 


‘wanting such relation, in the fifth place, in the 


*order of suceession to one dying without male issue, 

would be edntradicted. The same also must be 
understood, fin respect to the right in gradation, to 
eperform the obsequies, as 'declar ed in bhis, and other 
texts. “The son, the son of a son, the son an a 
grandson: like these, ethe offspring of a brother, 


that of à Sapinda also, are born, Oh king. capable of performing 


obsequies."1 
CONO PV ret ea T LUE tae p e teers a so 
* Manu 9, 165. T Yajnavalkya 2, 196. t Vishnu-purane, * 
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61. 


But Vishnu de- 
clares the incom- 
petency of certain 
descriptions of sons, 
to perform obsequies 
or succeed to the 
estate, although fili- 
ally related. 


share neither the 


DATTAKA-MIMANSA. SEC. II, 


But, is it not deducing a false conclusion, to argue a want of 


filial relation from not performing the obsequies and 
succeeding to the estate; for, the son of an unmarried 
daughter, and the rest, notwithstanding their filia- 
tion, are shown by Vishnu, in this text, to be incom- 
petent to perform obsequies or succeed to the estate. 
* Exceptionable sons,asthesonof an unmarried daugh- 
ter, a son of concealed origin, one received with a 
pregnant bride, and a son of a twice- married woman, 
funeral oblation, nor the estate.’* So also, notwith- 


standing participation `n the obsequies and estate, may be wanting, 
ihe filial relation of the brothers son, though unadopted, may be 
admitted without objection. 


62. 


Argument of op- 
ponent, founded on 
this circumstance 
ove’ ruled by refer- 
ence to vexts of 


Yajnavalkya, 
And Atri. 


Should this be objected: it 1s erroneous. 


Participation in 
the obsequies and estate has been declared to be the 
result of filial relation, in this passage (“ Among 
these, the next in order is heir, and presents the 
funeral oblations, on failure of the preceding”) ;+ 
for, otherwise, like the impotent person and the rest, 
one, who merely bore the semblance of being a son, 
would be of no use; and in this text, (* Dy a man 
destitute of a son only, must the substitute for the 


same, always be adopted, &c.") un imperative mode of expression, 
being used, the filial relation of one unadopted, canno* exist. 


63. Nor must it be affirmed that the injunction in question re- 


Jf whose text, it 
cannot be said, that 
1t refers to one other 
than a brother's son. 


gards those other than the brother’s son: for there 
is no proof of such partial application; and on the 
other hand, it would be at variance with the in- 
stance of the adoption by Vetála of the son of [his 
brother} Bhairava, contained in a portion [of the 


Annotations. 


62. Amongst these, &c.] The text of Yajiavalkya, of whicn the initial part only, is 
here cited, is completed from the translation of tho Mitaksharé on inheritance. (v. Cole- 


brooke’s translation, Ch. 1, Sect. XI, $ 21). 


The passage quoted iu the last paragraph, as 


from Vishnu, which is cited in § 27 of the Sectio: noticed, is explained, as merely barring 
the right of the exceptionable sons in question, to a fourth share, legitimate issue exist- 
ing : and as not affecting the text of YAjnavalkya, here alluded to, by which ary descrip- 
tion of son whatever, on default of legitimate iss! e, may inherit the whole patrimony. 


Impotent person and the res..] Meaning the outcaste, and his issue, one lame and 
ihe others, who are excluded from inheritance. 


An imperative mode of exnression being used.] * Vidhiprayatyaya' or an affix of 
injunction, are the terms of the original thus rendered : by these, the injunctive future 
participle ‘Kartavya’ (must be adopted) used by Atri, is designated. * 


—— 


meat Pt —— e e €— ——————— mrt ni 


tX 


* This text is unauthentic : viue note to Colebrooke’? translation of the Mit&kshará, 
Chap, 1, Sect. XI § 27. l | 


T + Yájnavalkya. 
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extract from the Kálika-purana, before quoted] commencing, “ We will 
make one son only,” and ending * Vetála also affiliated him, as his gon.” 


Besides if the filia- 
tion of a nephew, 
existed without 
adoption, where of 
several brothers, 
some not sons, and 
others had not, an 
absurd consequence 
would result. 


65. 


Which cannot be 
intended. 


A 
64. Moreover, in the case, where, of ten whole 
brothers, five have each ten'sons, and five are wholl 
destitute of male issue, it would follow, that, the five 
brothers destittite of male issue, would have each fifty 
sons; and it would also result, that the fifty sons 


woufd severally have ten fathers : thus, there would 
be a great absurdity. í 


Nor, would an intended consequence thus result : for, in the 


passage, (“a substitrte for a son must be adopted”) 
unity, ascribed to the object to be adopted, is of 
definite import: and the singular number, used in 


the following passage to express severally both the male issue and the 


father of the same, would be contradicted. 


“Tf one among brothers of 


the whole blood be possessed of male issue, Manu pronounces that they 


all are fathers of the same, by means of that son.” 


66. Neither must it be alleged that because the plurality of 


An argument to 
the contrary, cannot 
be drawn from the 
mentici, in a pat 
sage noticed, of the 
‘sons of brothers’ in 
the plural. 


brother's sons is mentioned in this passage, (“those 
who are fathers of male issue, by means of her own 
sons, and those of brothers, are completely saved.”*) 
many brothers sons, evea though unadopted, may be 
sons of one person : for, from occurring in respect- 
ful modes of expression, in which by popular 
acceptation, the plural nurfber is used, ic has an 
indefinite import: also, the injunctive precgpt p.3- 


posed, being aecomplished in our opinion, by means of one ouly, the 
propounding many woujd be contrary to sense and law. j 


s * 
Conclusion that of * 


kinsmen, the nephew 
must be first adopt- 
ed. 


These only inherit 


out of order from 
adoption. 


The text of Vishnu 
veconciled | without 
contradiction. 


67. Hence ig is a settled point, that amongst 
near “ sapinda” kinsmen of the same general family, 
à brothers son only must be affiliated: and there- 
fore, by being adopted [the brother's gon, and other 
kinsmen,] are first in participating in the estate and 
funeral oblations: but, not being adopted, they hold 


their respective places [in the order of heirs]. 


68. The text, too, of Vishnu, (S 61) refers to 
where, any son prior in the order of enumeration, 
may exist. ' Thus there is no contradiction whatever. 


e 
o Annotations. 


66. Also the injunctive precept proposed.» That enjoining the necessity 0} 


agoption as conveyed in Atri 8 text, 


Remi anti ALE REE sen her commence AAAI Fa tot 


* From the extract from the Kálika-pur&na before cited v. supra, § 45° s 
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69. But, this being the’case: the filial relation of one unadopted, 


Objection, that in 
the same manner, as 
in the case of the 
brother’s son, the 
tilial relation, of the 
unadopted son of a 
rival wife, to hisstep- 
mother. as declared 
by Manu, would not 
exiat. 


declared in the following text also, would not subsist. 
*If among all the wives of the same husband, one 
bring forth a male child, Manu has declared them all, 
by means of that child, to be mothers of male issue."* 
And this would not be an intended consequence; for, 
it would be contrary to custom, and at variance with 
the appellation of mother, occasioned merely by being 
the wife of the father, as expressed in this passage. 
“The wives of the father, are all mothers." 


70. Should this be objected, it is wrong: for the son of a rival 


Overruled. 


wife, originating immediately from portions of the 
husband, may, though unadopted, bear the relation 


of son [to another wife,] aud the text [of"Manu] intends a restriction, 
[as to substitutes, not so circumstanced] "* has already been declared.t 
But since the brother’s son, is not conuneTed, by containing portions of 


either the husband or wife even, he 


relation, 
41. 


The analogy de- 
clared by V rihaspati, 
between the cases of 
the brother’s son, and 
that of the rival wife, 
consistently explain- 
ed ; so as 1.^t to affect 
the, doctrine advauc- 
eu.” 


* JA! 


does not unadopted, bear filial 


* Jf there are several brothers, the sons of one man by the 


same mother, on a son being born to one even of 
them, all of them are declared to be fathers of male 
issue. The same rule is also ordained in respect to 
many wives of the same person : 1f one brings forth 
a son, he is the presenter of the funeral cake to the 
whole" As for the application by analogy of the 
rule regarding the brother's son, to that of vhe rival 
wife, declared by Vrihaspati, in this text: that is 


propounded as meaning, [the son of the rival wife] 
to be a subsidiary son, not as intending his .ffliation: for, his filial 
relation [to his step-mother] is established from his proceeding from 
portions of her husband. Also, she being a substitute, being establish- 
ed, from proceeding partially from portions fof the pair]; the text (of 
Manu] intends a restriction, [as to substitutes, not so circumstanced,] 
as already has been declared. 


Annotations 


70. And the text [of Manu, ] mtends a restriction, &c,, &c.] The author’s doctrine, 
advanced in Sect. I, § 34. is, that, any one connected to the husband and wife, by con- 
taining portions of either, may of right be a substitute ; and that, the text of Manu, 
specifying substitutes, is restrictive onry, in respect to those not so connected : accord- 
ingly, he here introduces the same obscure sentence, intending that effect, with a view 
of anticipating any objectior, as tothe son of the rival wife, being a subsidiary son, 
grounded on his not being enumerated by Mann. 


i 


muma dde e Mah ALIE PR ATA iaaa I rta sarum tid 


+ Vide supra, Sect. I, § 34. 


—— —— 


* Manu 9, 183, 
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72. Either portion [of the passag- from Vrhaspati,] has been 
"P made clear, by Devasvámí, in this text. In both, 
a con- even, [it is meant, that,] another substitutef must 
ha Omi Ob be adopted.” —And this téxt fs thus interpreted 
where his text sex. io the Chandriká—* ‘In both, even'—in the two 
plaiued cited. texts commencing, (* If there are several brothers, 
the sons of ohe man, &c.") [it is meant that,} the 

son of a brother, and that of a rival wife, being anyhow capable of 


° . LÀ . 
being substitutes, another must not be adopted, as a substitute.” 
: i e 


13. Vijfianegvara also thus explains the. text of Manu (§ 29): 
Vi i [This text] is intended to forbid the adoption of 
1jnanecvara 3 ex- EE a 2. < x 
postion of Menni others if a brother s son can possibly be adopted: it 
text. ( § 29.) is not intended to declare him son of his uncle: for 
that is inconsistent with the subsequent text: 
* Brothers likewise, and their sons, &c, &c."* 


74. If no brothers son exist, another even, being the nearest 

rclative, according to the mode mentioned [must be 

ee e of d adopted.]  Conformably Caunakha f[eontinties] +. 

rebtive anuste be “ Of Kshatriyas, in their own class positively : aud 

- * ` . . LÀ . 

adopted ; as intimat- [on default of a sapinda kinsmen] éven in the gene- 
-4 . * " LN . "DD se 

ed by Gaunakha. ral family, following in the same primitive spiritual 

guide (Guru): of Vaigyas, from amongst those of the 

Vaicya class (Vaicya-jateshu) ; of Cudras, from amongst those of the 
VF i * g s * * ry . . * 1 

Cudra class. Of all, and the tribes likewise, [in their own] ciasses 

only: and not otherwise, But a daughter's son, and a sister's son, are 
Y. $ = $ » í , ; 9 —. 

affiliated-by Qudras. For the three superior tribes, a sister's son, is np 

where [mentioned as] a son." nne ' 


49. “In their own class.” In the Kshattiya 

Though ‘elass’ is tribe. Notwithstanding ‘ class’ (jati), being used in 
uei ae . its general sense, pyopinquity as before, here likewise, 
pinquity is a con- cgnstitutes a restrictive condition ; on account of the 
dition, bs reason of text of Vasishtha: “a person being about to adopt a 


the text Vasishtha. Son, should take an unremote kinsman. &c.” 
* 


e. 
76. On defaulé of a sapinda kinsmen, “and even in the gene- 
¿aal family, following the same primitive spiritual 
Import K the pas- eguide.—” Since there are no distinct and peculiar 
mgo “and eren in "ieneral families of the[primeval] Rsbatriyas ; the pri- 
&c." shown.’ mitive spirijual guide is mentioned, [to partieularize 
the class, from which, the adoption is to be made.) 


M en n n—— M1 


p—— ——— Na eminem 


n ô 
Annotations. 


76. Since there are no distinct and peculiar generale familios of the [primeval] 
[Kshatriyas] The gencral families of Kshatriyas ang Vaigyas, are distinguished by the 
- š -eA .- i : EC EN 


pe Amame onm eae —— ~ m 


* V. Mitákshará on inheritauce. Colebrooke’s translation, Ch., Sect. XI? & 36. 
t This passage from Caunaka, *3 the continuation of that cited in 32 * Ø 
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77. accordingly, an account of his more remote 
M rade connegtion, on failure of the “ sapinda” kinsman, 
oin one ofthe one, belonging to the same general family, is ordain- 
same generalfamily,  ed.' In respect to him also, the clause “In their own 
ate q mined ee elass, &c." is likewise applicable ; on account of the 
of equality of class, — COniclusion, of the passage “ of all, &c^ And hence 
equally applies. a near or distant relation of a different class is pre- 


cluded [from being adopted.]. 


48. * Vaicya-jateshu’] this must be rendered,—from amongst 

T tees those of the Vaigya class,—as if, * Játishu' had been 

Vende. ex. used: for ‘ jata’ or ‘jati [of which the words are 

plained. several inflexions, are recited in the dictionary, as 
synonims, signifying, ‘ class or sort.’ 


79. Here also, although the specification is general, propinquity 

as before, constitutes a restrictive rule. The clause 

rapet toris too, (* and even in the general family, following the 
Vaieya, the condi- same primitive spiritual guide,”) is here likewise 
tion of'propinquity, understood; on account of the text, commencing 


aud the clause, as to « we “ee ea à : 
d 5 M ag ) eve 3 H Y f s LI Y £ 
ihe general -fainily [He specifies] the general families of Kshatriyas, 


following the same and: Vaicyas, as distinguished py following the same 
* Guru, are equally primitive spiritual guide: an pecause, the passage, 
applicable. the initial words of which, are“ who are adopted 
from those of his own general family, &e. &c."* is 
common to the three tribes. It is equally the case, in this instance 
also, that, on default of a ‘ sapinda’ kinsman, one of the general family, 
following the same primitive spiritual guide, [is to be adopted.] 


annotations. 


primitive saint, or patriarch hereditarily acknowledged, in the:family. This is not the 
case with Brahmanas. The gotra, or general family of whom, is determined by lineal 
descent, from some particular saint. Qudras again are all supposed to belong to the 
gotra of Kácrapa, the common progenitor of the four tribes. 


78. Vaicya-jateshe 1 These terms occurring in the orginal, might also be ren- 
dered ‘amongst those sprung from a Vaicya: accordingly, it s here the object of the 
author, to restrict them, to their other construc*ion, viz, *'In Vaicya classes," which 
he prefers. The Sanskrit reader will observe, that a literal translation has not, [been] 
nor could not well be attempted here. ; 


79. The text commencing, &o.] Not having met with this text in its complete 
state, the Translator offers with diffidence, the mode, in which, the initial words, of the 
original, ane rendered. ' These occur in the Mitakshara, where they are cited, under the 
name ef Acvalayana, the autho- of a.work cutitled the Grhya-sutra.—'l'he samo text is 
noticed in the Dattaka-Chandrika, where the additional word ‘probriniti, “ He 
speciües" occyrs. " 


A iw 
he 


YN 


-oO meee i e eene e a a e a e e e aar ce eee cet P Meara ee o A me Rn menn e miata a a aaan mhana iaaa ana aiea aam ne e 


* Vriddha Gantama, vide supra, § 4. In the original, those cited, are the initial 
words of’ the text. 
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Amongst Güdras 80. ‘From amongst those of the Cüdra class.’ 
propradiniy 18 a con- 


dition, but the cladae Here also propinquity as before, [constitutes a res- 
regarding the gene. triction;]and the clause, (“and even in gyheral 
ral family of the family following the same prhAitive spiritual cuide,”) 
Elm does not does not here apply: since, [amongst Cüdras] a 
TI : . general family, distinguished by following the same 
General ee PERRA primitive spiritual guide, is not ordained. Therefore 
from which the se- it follows, that the Qüdya class, in the geneyal, [is 
lection isto be made. the Order from which the adoption is to be made.] 


81. The same is declared in the Brdhma.purdna— In fact, for 

: _ .,,  Qüdras, gaining their livelihood by servitude, living 

The same is inti. ^ , l . = 
mated inthe Brahma. ON another's bread, whose bodies depend on another, 
purana. there is not ‘a son, from any order whatever, [but 


their own tribe]: because a slave only is produced 
from a male slave and a female slave.” 


82. On account of the superiority of those of the three first 

l tribes, and of those born in their difect order; and 

From which the he . f a ity t ] ie b iem " : toe d ` 
import of the text ol the intenority, of those orn in the inversé order, 
cited is explained. a son cannot be adopted, from any order whatever, 
[by Cádras, but their own &ribe] A Cüdra only, 

therefore, must be atliliaved ; for a slave is producefi from slave parents. 


Obiotiou Liat 83. But the three sentences regarding the 
the passage com. ‘ Kshatriyas’ and the rest, (8 74) should not have 
mencing, ‘of Ksha- been propounded; because their import is obtained 
M d from the passage preceding (v. § 2): and e?fn if pro- 
ed. pounded, there is tautology in the part coumentifhe 

“ofall, &c." E 
84 This if objected, is wrong ; because by the terms ‘ Kshatriya’ 
Refuted* * and the rest, the inclusion of the Mardhavasikta and 
' other mixed classes regulated by the same rules as 
the Kshatriya and the rest, is meant : for, a text of Qankha expresses :— 
“one procreated,—on a female Kshatriya by a Brahmana, is a Ksha- 
triya even: an a Vaicya woman, by a Kshatriya, is a Vaigya even: by 
a Vaicya on a female Gudra, is even a Qudra.” 

"The phnaas a 85. © Tn thei own class.’ This is to show that, 
their own class’ though the, same rules apply to the‘ Mürdháva- 
Med eA AE sikta, T] other mixed classes, as to the Kshatriya 

xol résv; still those do not bectme song toa 


. Ld 


any mixed class, may aud the A Se 

not be adopted bf Kshatriya, and the rest, on account of the indication, 

aed o e uns with of direct, order, in this text. " Three wives in the 
icky he ranks. : 9 | 

icd direct order of the tribes, we, &e.” 


, Annotations. 


LJ - 
85. Onaccountof the indication of direct order in this iéxt.]* The text, of which 
the initial words only are cited, is the following of Yàjfavalkya. ‘ Thrac Wivgs in the 
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86. Nor, is there any :autology in this sentence, “ of all, &.:” 

__, for this part of the text: “ of all, &c." by reciting a 

Ne md restriction, as to their own classes, in respect to the 

tribes, and those born in the direct order of the same, 

is pertinent, in indicating, that, that does not apply to those, born in 
the inverse orcer. 


: o. 87. The expression ‘of all’ implies in fact this. 
to EUR Pes fs From the cogency in the specification of the word 
in the direct order ‘ tribes, the restriction to their own class, would 
of the tribes, who apply to the tribes only: not to those, born in their 


would not otherwise : Jaw CUP inale a UE 
he included by the direct order. "Toinclude these the word * all’ is used. 


term ‘all.’ Now, they aie included, because they are regulated 
Itisnotan epithet by the same rules, as the tribes. Nor is the term, 
of tribes. an epithet of tribes ; for the conjunction ‘ and’ would 


be insignificant, 


88. And therefore, the restriction 1s,—' of the tribes, and those 
* born in the direct order of the same, in [their 
own] classes only.’ * Not otherwise —meaning—not 
amongst others, born in the inverse order of the tribes. 


Conclusion. 


89. But why snould not this part, [commencing ‘of all, &c.'] be 
Objection that the considered, as an exception to the rule, as to pro- 
part commencing ‘uf Pinquity, inferred from the preceding nassage [in § 2]? 
all’ may possibly be Should it be replied, because, it would be repugnant 
ee the to the text of Vasishtha (“a person being about to 
IM TEC T adopt, &c.”): the argument is wrong ; for, the result, 
d«..uced. from that text, is, that, it is identical in its import with the 
passage [iñ question,] regarding Bráhinanas. 


90. Such objection, if made, is inaccurate : for, were the passage 
Refuted. in question, such exception; the rule, founded. on 
ancient practice, which makes propinquity as recog- 
nized by popular acceptation and in holy writ, a condition, would be 
contradicted: no advantage would result: it would be repugnant to 


Annotation.. 


direct order of the tribes, two, and one, are, for a Brahmana, Kshatriva ar'l Vaicya 
respectively. For one born a Güdra, a woman of h s own tribe." The argurent of the 
author, here use, requires illustration. A son begotten hy a man of superior tribe, on 
a woman of inferior tribe, is of his mother’s class, and technically called ‘anupurvaja’ 
and ‘anulomaja :’ that is, —one of a mixed class, born in the direct order of the tribes. 
Such issue is of several descriptions. For instance, the Murdhavasikta or offsprng of 
parents of the Brahmana and Kshatriya tribes. Though considered however, as of his 
mother's tribe, such son, may not be adopted by a Kahatriya. It is a maxim, that a 
man, must only affiliate, one of his «wn class, of whom he might have been the natural 
father. Now the Mórdhávasikta, is born in the direct order of the tribes, being the 
issue of the "nion of a Brahmana, with a female Kshetriya ; and not that of a Kshatriya 

with a female Bráhmana, which could not take place; as i£ would be in the inverse 
order of tte tribes. 


PARA. 86—95. 
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the context: and lastly were an excep'ion, as to propinquity in the 


general, meant even, by this passage, 
relationship, conveyed in this part of the text, (‘But a daught 


the exception as to particular 
8 son, 


and a sister's son, &c.) would be inconsistent. Wherefore, the interpre- 
tation only, as given, is pertinent. i : 


The . daughter's 
son, and sister’s son, 
are excepted, from 
the three first tribes 
by the part ‘‘buta 
daughter's son, &c." 


t 


This construction 
elucidated. It is sup- 
ported to by the part 
subjoined as a rea- 
son. 


91. This part of the text, (“bit a daughter's 
son, &c.") propounds an exception, as to those of the 
three first tribes, with respect to the daughter's son, 
and sister's son, inferred from the mentión of propin- 
quity in the general. , 


92.. Since, (the particle ‘ but,’ having an exclu- 
sive import,) a restriction ‘by Qüdras only, is con- 
veyed; those of the three first tribes are excluded. 
On this point the author subjoins a reason: “ For 
the three superior tribes, &c. &c." 


93. Since the filial relation of a sister's son to one of the three 


Conclusion. i 


‘Sister's son’ is 
used, in the reason, 
indetiaitely : oth. r- 
wise, that term, or 
*daughter's son,’ in 
the preceding sen- 
tence w*uld be un- 
meaning. 


. Anargument used, 
to show ethat the 
daughter’s son and 
that of the sister, 
refer to Gudras only, 
identical with that 
applied in a parallel 
case. 


94. 


* bhagineyah’ 
ring. 


“argument, the 


first tribes, is not exhibited in any authority what- 
ever, the passage is relative only to Gadras. This 
is the meaning of the whole. 


94. The expression, ‘a sister’s son’ is of inde- 
finite import, in the [part subjoined as a] reason ; for, 
[otherwise] it would follow, that it were therein an 
unmeaning term: or were it of definite import, one 
portion [of the preceding sentence, viz. ' A. daughtgr’s 
son'] would be void of sense. ) 


95. The daughter's son, and that of the sister, 
refer to the Cúdra tribe: for, in no other authority, 
do they relate to those of the three first tribes; an 
same as that, used in the question, as 
to drinking spirits, and so forth. Hence, it is not 


„accurate that these two refer to those of the three 


afirst tribes, 


i Annotations. 


It would @®llow that it were therein an unmeaning term.? Literally epithet ; 
gor, in the original of the passage of Caunaka, alluded to, whe single d 


ivative word 


(sister’s son,) may be construed ag an ethet of * Sutah' (son) there occur- 
The idiom of the English language requires that these terms should be disjoined 


in the translation: that is, that ‘Sutah’ should be construed by itself, ae the predicate 


of the sentence. 
95. 


+ 


tribes. 


In the question as 
ficclared lawful for Çúdras. 
Therefore ij is argued,that these are meant to be excluded. e 


to drinking spirits, and so E 


The drinking spirits is 
But not so by any authority, f 


those of the three first 


ER 
* 2S 
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Obje^tion that, by 
a litera’ construc- 
tion, the sister’s son, 
and not the daugh- 
ter’s, is excepted to 
the three tribes. 


t 


Overruled ; a3 the 
text would be split, 
and an option of the 
daughter’s son, ac- 
crue to those tribes. 


€ 


98. Or thus. 


The same option 
otherwise deduced. | 


DATTAKA-MIMANSA, SEC. II, 


96. Next it may be alleged, that, both passages 
by being construed in a literal manner only, are de- 
monstrative of their several subjects, but not so by 
being construed from inference. Consequently, it 7 
the sister’s son alone, that does not refer to the three 
tribes: not the daughter's son. 


97. This is also wrong. for a splitting of the 
text would result ; and an "option to those of the 
three first tribes, in respect to the daughter's son, 
follow. since by being an unremote kinsman, he 
would be inferred [as igib le] and interdicted [as 
such] by the restrietion to » Cádras only. 


By the restriction to Cüdras only, a prohibition 
of the daughter's son, in respect to those of the three 
first tr ibes, would be established. And by the restric- 
tion that a sister’s son only may not be [adopted] 


by those of the three first tribes, a sanction of the daughter's son 


would be obtained. 


Thus there would be an option. 
, 


99, Besides, if [she two passages in question,] are to be construed 


If a literal mode 
of construction be 
adopted : in the first 
passage, there must 
e a restr..30n, as 
to ,the object or 
agens, as bere illus- 
trated. 


with reference merely to their verbal import, in the 
first passage, there would be either a restriction [as 
to the object of adoption], or one in respect to the 
agent (parisank’hya). In what does the one, and in 
what the other ccnsist ? ‘By Cudras, a danghter’s 

son and a sister’s son only [may "be adopted |’ = This 
is a restriction [as to the object; required,} because 
[otherwise,] the daughter's son, and the other, would 


be inferrible, from one portion fof the cencral text ,—and ever relative 
} 


commencing with the brother’s son foi another. 
daughter's son, and a 
tion in respect to the agent; 


‘By Cüdras only, a 
` 

sister’s son [may be adopted] ‘This is a restric- 

{which would be required,] as the 


dauvhter’s son, and the other might be inferred [as enna to the 
four tribes collectively. ; 


100. Ifrestrictiou, as to the object of adoption, be meant, then 


If the first many 
objeetions would re- 
gult. 


there would be, a cortravention of the whole law 
ordaining the brother's son and the rest, [as eligible 
for adoption]: the word ‘class’ in this passage 
(“of all, and the tribes likewise in {their own] 


classes only: and not otherwise") as signifying the daughter's son and 
the sister’s son, would be contracted in its import: and it would follow, 
where no daughter’ s son, or sister's son existed, the affiliation of a son 
could not take place. — 


101. 


So also, . 


* 


But, supposing & restriction in respect to those who may 


be the agents, meant; then, by the mere restriction 
to Qúdras only, the interdiction of the sons in ques- 


PARA. 96—104. 


If the second. 
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tion, the three first bribes, being conclusively es- 
tablished, it would follow that the passage commenc- 


ing, (“for the three superior tribes, &c.") as again prohibiting thy same, 
9. 


were unmeaning, 


102. "Therefore, by a construction deduced from inference only, is 


Conclusion, that 
the mode of construc- 
tion, of the two pas- 
sages, in question, 
must be, from infer- 
ence duly, 


not be the case. 


the interpretation of the two passages'correct. . And 
moreover, a verbal construction founded on revealed 
law, is more vexatious, than a construction deduced 
by ‘the help of inference, and grounded on reasoning : 
and revealed law, being taken [as the basis of the 
construction], two revelations must be assumed. 
Now ratiocination being the ground-work, this would 
Therefore, the apparent’ reason presenting itself, is 


the demonstrative means. 


103. 


Another reading of 
the first of these 
passages noticed: 


which equally xis 


of a restriction being 
meant. 
104. Now, 


Which js thus in- 
tended. 


Although there is another reading,—" The daughter's son, 


and the sisters son, are declared to be sons of 
Cüdras"* : still [both] are identical in their import, 
since the passage, commeucing.—* For the three 
a . i 33 + LI : . 
superior tribes, &c."—is introduced, to manifest, that 
a restriction even, is intendeu, for obviating a doubt, 
whether, “of Cádras only,"—or “of Qudras also, — 
were meant. 


that a restriction is meant, thus [appears]. Were 
there no restrigtion, in respect to the act of afūlia- 
tion, the object of which, is the daughter's son apd 
sister’s son, the whole four tribes might be-mferfed, 


as the agents therein. [But] from the consequent restriction to Cugras, 
it is established, that ‘uf Cádras only’ is meant. 


Annotations. 


® 
102, And moreover a verbal construction founded omrevealed law, &c.] The 


following is offered ag an illustration of this pant. 


If the two passages in question, (viz. 


those which conclude the text of Gaunaka) be construed verbally, they must be regarded 
as unconnected, and declaratory of distinct positions, which can only be cousidered true, 


ly assuming tifem, to be founded ou revealed 
two revelations or passages of that lay must be 
passages liberally, bygthe help of inference, the 
thus: ‘A daughter’s son anda sister’s son 


law. And, as the passages are distinct, 
assumed. lu construing howevergs these 
author understands ,their import to be 
are adopted by Gudras only.’ For in no 


authority are such sons mentioned as eligible to the three fi$u tribes: ae they are to 


Qüdras.' Thus, without referring to revealed Uy, 
first passage, demonstrated 
he intends, when he says : 


Ahani arra rip. mee tmm, tnt inn pA eri 


hd understands the position in the 
hy an argument in the second : and this seems, to ve what 
o Therefore the apparent reasor; &c. &c." 

2 


—— unm d 


error - 


— 


* Vide infra, Sec. V, & 18. 
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105. 


The vorm * sister's 
son" is inclusive, of 
the daughter's son, 
otherwise objections 
would exist. 


106. Ifthis 


A mode of recon- 
cing the construc- 
tion of the passages 
in question, from in- 
ference, without in- 
volving what is ob- 
jected in the last S, 
refuted. 


DATTAKA-MIMANSA. SEC. II, 


And accordingly, the term ‘sister’s son’ is inclusive even, 


of the daughter’s son also; for, otherwise the restric- 
tion, that the daughter's son, and sisters's son refer 
vo Cadras, would not be attained: or if attained, an 
cption as to the daughter's son, in respect to those of 
the three first tribes, would result; as has been 
already noticed. 


is the cas», then, let the non-relation merely, of the 
sister’s son, to those of the three first tribes, be 
proved by the daughter's son, and sister's son, refer- 
ring t» Cüdras : should this be alleged, it would be 
wrong. For, as such position would be established, 
by this reason alone,—' from referring to Qüdras, — 
the mentioning the daughter's son, and sister's son, 
would be unmeaning: and if a loose mode of ex- 
pression must be assumed, the use of the term 


* sister's son’ only, without specific meaning, is less vexatious, than the 


use of both te#ms, in an indefinite import. 


Consequently, that only, 


which has been propounded, is accurate. 
107. Çákala has clearly laid down the above points: * Let one 


A text of Gakala, 
cited, as confirming 
the doctrine advanc- 
ed. 


of a regenerate tribe destitute of male issue, on that 
account, adopted as a son, the offspring of a sapinda 
relation particularly: or also next to him, one born 
in the sa.ne general family: if such exist not, let 
him adopt one born in another family: except a 


auchter’s son, a sister’s son and the $ en er's sister." 
daughter , a sister’ d the son of the mother ter.’ 


lt apy^ars from 
which, the term sis- 
ters son is illustra- 
tive of the mother’s 
sister's son also. 


108. By this it is clearly established, chat the 
expression ‘sisters son’ fin the last sentence of 
Qaunaka's text S 74], is illustrative of the daughter's 
son, and mother’s sister's son, and this is proper, for 
prohibited connection is common *o all three. To 
enlarge would Le useless. 


———Á——— 


Annotations. 


106. If tnis is the case, then let, &c.] In an enlarged statc, the 1ollowing appears 


to be the objection, which the author here antic: pates. 


If the two last passages of 


Caunaka's text, are to bu construed only, from inference and reasoning: and if the re- 
striction in respect to Códras, would not be attained, unless the term ‘sister’s son’ were 
inclusive of *daughter's son; then, instead of the last of these passages, being con- 
sidered, as containing the reason or argument det:onstrative of the position declared in 
the first, let the first be regarded as the reason, establishing the position in the last . 
or, (ir the words of the text,) “let thenon-relatio », &c.” In this case, the passages in 
question, would be still interpretea from inference, and what is ol jected in the preced- 
ing paragraph, would not apply.— The author anticipates, and refutes this mode of 
eluding, or 1.torting his argumenta. 


106. 'The mentioning tbe daughter's son, and sister's son.] In the first of the two 
last passages of Caunaka's text, that is, in that, which is here proposed to be assigned as | 
a reason 

107. One of a regenerate tribe.] That is of any trib^ other than the Cüdra. 


i T For prohibited connection, &c.] What is hero meant is explained in Sect. 
V,818. à | 
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SECTION Ilf. 
o em 
Rule, should one different by class be illegally adopted. 


naa 


1. It has been eee that, one djfferent by class, must not 

be adopted should this rule be transgregsed, what 

Should one dif- would be the case? In reply to this question, Cauna- 

ferent by class, be ka says: “If one of a different class, should how- 
ilegal ^ adopted, . 

whatis to be done, is Ever, in any instance, have been adopted as a son, 

shown by Gaunaka. he should not make Ain the participator of a share. 


This is the doctrine of Cdunaka.” 


Import of the ex- 2. The meaning is:—should ‘one be adopted, 
pression ‘different according to form even, whose class is different,— 
by class.’ being superior, or inferior, in respect to the adopter. 


3. Exclusion, from participation in"the whole estate, is implied, 
from the cogency of the term ‘share ; [which intends, | 
NE DISSBOSDPEHE ‘a, share of the estate’: and on account of,—a text of 
Kátyáyana, which expresses,—" But, if they be of a 
different class, they are entitled to food and raiment only,’—and a 
portion from YajNavalkya, commencing, “ amongst these, the next in 
order is jicir, and presents funeral wblations, &c." and endingesafhis law 
ls propounded by me, in regard to sons, equal by class." 


SECTION IV. 


ses ne” — 


the qualification, of the person to be adopted — The gift of a son, under 
what circumstances and by whom proper.— The son of a twice mar- 
^ , M . ` * 
- ried dmt, and slaves son specially referred to. 


è Next,in reply to the question, as £o the qualification of the 
. person to be affiliated, Gaunaka declares: “ By no 
Gaunaka intimates man, having an only son (ek:t-putra), is theecift of a 
the description of le* 
person to be adopt- 80n, fo be over made. By aman having "several 
t RE sons (bahu-putra), such gift, i is to be made, du account 
of difhculty (pra yatnatas).” 


DATTAKA-MIMANSA.} SEC. 1V, 


2. He, who has one son only, is ‘eka-putra,’ or one having an 


His expression 
t oka-p atra! explain- 
ed = 


only son: ‘by such a one, the gift of that son must 
not bé made: for a text of Vasishtha declares, “an 
onlv son, let no man give, &c." 


3. Since, the* word ‘gift,’ means the establishing another's pro- 


By prohibiting the 
gift of an only son, 
Caunaka bars also 
the receiving such, in 
adoption as declared 
by Vasishtha. 


~ 


Who, assigns arca- 
son, from which, it 
isargued, that, both 
the giver, and adcp- 
ter of an only son, 
incur an offence. 


Other texts, which 
prohibit the gift of 
a sou, refer to the 
casc, of an only son, 
not to where there 
are several. 


* a2 


6. ..' Ever] 


‘Ever used by 
Caunaka, indicates 
even, during a cala- 
mity : as ‘intimated 
by, 

Narada, 

Whose text refers 
to an only son. 


Caunaka resolves a 
question, in declar- 
ing that a son is to be 
given, by 'one hav- 
ing several sons,’ 


2. 


perty after the previous extinction of one’s own: 
and another's property cannot be established with- 
out his a:ceptance: the author (Caunaka) implies 
this also, in his text in question. “Therefore, à pro- 
hibition likewise against acceptance is established 
by th..£ very text. Accordingly Vasishtha: “an-only 
son, let no man give or accept, &e. &c." 


4. To this he subjoins a reason, * For, he is [destined] to continue 


theline of his ancestors. His being intended for 
lineage, being thus ordained: in the gift of an only 
son, the offence of extinction of lineage is implied. 
Now, this is ineurred by both the giver and adopter 
also. For the [reason in question,] is subjoined, 
after both [verbs: viz. ‘give’ and ‘accept. ] 


2. As for another text of recorded law —“ Iu 
instruction, the father is absolute over a son and 
sons’ wives: but not so with respect to the son, in 
sale and gift,’ and the text of the Holy Saint: 
“except a wife and a son, other things may be 

. » ` 
given : —these texts regard the ease of an only son. 


in a time of calamity: accordingly, Nárada says: 


“A deposit, a son, and a wife, the whole estate of a 
man, who has issue living ; the sages have declared 
unalienable, even by a man oppressed by.grievous 
calamities: altiough the property be solely that of 
the man hnnself" This text also, regards an only 
son; for it is declaratory of the same import as the 
texts of Caunaka and Vasisbtha. 


7. Next, the author replies to the question,— 
By whom isuson to be given? ‘By one having 
several sons. He who has several sons is ‘ bahu- 
putra, or one having several sons.’ 


e 


Annotations. 


2. * Eka-putra,’ or one having an only son.] Tbe compound, * eka-putra' is capable 
of being, veriously rendered : 


The interpretation of the author restricts it to the sense 


in which it is here used. 


7. By whom is à son to be given?] This is one of the topics specified in the 
commencement of the work. 


PARA, 2—12. 


8. “ By no man having an only son.” 


By which the gift 
of one of two sons, 
(which might other- 
wise be inferred) is 
prohibited : and this 
is supported by an 
extract from the 
Dhürata. 


The masculine 
gender, being used, 
a woman must not 
give a son, as declar- 
ed also by Vasishtha., 


She may with her 
husband's assent. 


As authorised by 
Vasishtha. 
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From this prohibition, the 
gift, by one having two sbns, being inferrible: this 
part of the text (* By one, having several sons, Ac." 
is subjoined, to prohibit the same, by one Having 
two sous also. For, the speech of Cáutanu, to 
Bhishma, expresses: * He who has only one son, is 
considered by gne, as one destitute of male issue, 
oh! descendant of Kuru. One, who has only one 
eye ts as one destitute of both: should his only eye 
be lost, he is absolutely blind." : 


9. “ By a man havin» ‘several sons.” Since, 
the masculine gendey is here used, the gift of a son, 
by a woman, $8 prohibited. Accordingly, Vasishtha 
says: “ Let not a woman either give or accept a 

» ; 3 - : : 
son; —and [her] independency is not ordained. 


10. With the husband's assenf, a woman also 
is competent. Accordingly, Vasishthd adds: “ unless 
with the assent of her husband.” 


11. “ Whom, his mother, or his father, gives «(dadyat)*”—“ his 


Two passages scem- 
ingly iumplving, the 
equality of the wife, 
cousistently explain- 
ed. 


i 
l bd 


Ina season of ca- 
lamity. the widow, 
though. the assent of 
her husband, is im- 
possible, may give 
her son: $s contirm; 
ed by a case in 
point, 


It must 


mother or father give (dadyát&m)." T Asfor what 
is contained in these passages, as mtimating the 
equality of the fatherand mother: that is merely, 
with reference to the assent of the husband. 


not be arguede that thus the gift of hesen by a 
widow, though during a season of calamity, cayald 
not take place, on account of the impossiBility of 
the assent of her husband ; analogous [to her anca- 
pacity] to adopt. For, by, referring to the instance 
recorded of Galava, such gift may be inferred as 


. e : : 3 lanes 
legal, and the singular number, indicating independ- 
ete" 


ance of another, is used. 


, annotations. 


ten nee tienes —— 


— ———— Amen 


9, And [her] independence is not ordained.] In rendering this passage from a 


variety of readings,* which occur, and constructions, which might be adopted, those 
which appeared to $gree best with “the context, have been selucted.—Two or three 
manuscripts referred to, concur in reading ‘nairapcksha-sravanach-cha.’ This however, 
eis not so easilv rendered with geucral consistence, as the reading of the third manuscript, 
which Me adopted ; viz., *nairapeksh' ásravanách-cha, To the fogmer cf thege read- 
ings, the printed copy adds iti-bhawW. This confirnes as proper tha construction of the 
sentence with what precedes, rather than what follows 1t ; though thereby an inaccu- 
racy of style (by no means however to him uncommon) must®be imputedeo the author. 
Tf th® first of the readings noticed be preferred, the translation must be thus: “And 
[besides in the text of Qaunaka, in question, the man] is mentioned independently of 
and without reference to his wife." Š $ 


® 
^ e e 2 . 
12. Instance recorded of Gálava.] Tho trarslator has not yet succeeded, in dis- 
e:overing the circumstances Rere alluded to ; indeed the terms of the origingl, ' Galaviya- 
l M ry 


D See ie RAG eI PCIE NS PEORES roc eae eS E 


* Part of a text of YAjfiavalkya, 2, 192. + Part of a text of Mapu, I; 168. , 
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DATTAKA-MIMANSA. SEC. LV, 


13. The husband, singly even and independent of his wife, is 


Tha husband may 
give Hs son, inde- 
pendent of the wife: 
argued from passate, 
cited in § 11. 

Of Baudhéyana. 

The Bharata, 

And Vedas. 


person, by whom produce.” 


competent to give a son: for in the two passages 
cited (in $ 11) the father is mentioned singly and 
junagsuciated with the mother, and there is this 
reason of Baudháyana found : * From the predomin- 
ance of the virile seed, sons are regarded even, as 
not produced of the womb.” In the Bharata also, 
[a reason is found.] “ The mother, is the fosterer ; 
the son is of the father: he is [as it were] that very 
A passage of revealed law, is likewise 


[confirmatory]. “ His-self is truly born a son." 
t 


Implied in the last 
of the passages, cited 
(un S 11) tbat, the 
power to give, of 
both united, is prin- 
cipal: as may be 
argued from passagus 
of Vasishiha and 
Baudhayana. 


14. And, froin the intimation of the agency of 
both together, by the verb ‘ vive’ in the dual in 
Manu's text, the competency of both united is prin- 
cipal. Accordingly Vasishtha says: “ Man, produc- 
ed irom virile seed and uterine blood, proceeds from 
his father and mother, as an effect from it's cause, 
therefore, his father and mother have power, to give, 
to sell, or to abandon their sous.”  Baudhbávana 
also. “ For, the connection to the father aud mother, 
is equal." 


15. Conformably, in this passage, (“the mother or father given”) 


* The mother or 
father give.” [u this 
part of his text, (811), 
Manu  nroponnds 
three positivi. 


from their being 
last, recording as 


16. 


Objection refuted. 


Manu, intendiuz,-—from her dependance on the 
assent of her husband, the interiority of the mother 
[as the agent, in the gift of a son] ;—the mediocrity 
of the husband, on account of his independance of 
the wife;—and the pre-eminence of both united, 
equally parents,—propounds each position in order 


he prefers it, to that preceding. 


It must not be argued that this is merely assingle sentence, 


on account of tlie only verb being used in the dual 
number: for the disjanction in. the middle [by the 
particle, < oc] would be inconsistent, Therefore the 


passage in quesuion comprises three positions. ^ 


Unga,' might equally be understood, as signifying ‘an instance recorded. by Gálava. 
Should be observed, that the printed copy roads ‘ mánaviya-linga,' 


Annotations? 
It 


ga,’ which m: y be ren- 


dered ‘the text of Manu’: and if this reading be correct, that cited in 8 11 and § 19 
wherein the expression ‘during distress! occurs, is alluded to. ‘Lhree distinct copies 
referred to by che translator, concur in the reading adopted by him: for which reason 
he regards the other as a substitution, made by some pandit, to obviate the difficulty on 
the reading adopted. 


The singular number, indicating independance of another is usod.] In the passages 
quoted iu § 41, ‘mother’ is meutioned' in the singular number, and (asit were,) independ- 
ant of the father. 

* ^ * * Dd 
M. Therefore hijs father and mother, &c.] In the origsial, the compound of con- 
junction ‘ Matapitarau” occurs, indicating the association of the father, and mother. 


PARA. 13—22. 


The text of Yájüa- 
valkya, is confirm- 
atory. 


In Caunaka's text 
(8 2) * on account of 
difliculty' ; is assign- 
ed as the reason. 


Explanation of the 
term. 


e 
19. 


Conclusion, that 
the giftofason, must 
be only made, during 
distress : as declared 
by Katyayana. 
Whose text alludes, 
lo sons, and wives. 


Manu also. 


In the gift of a 
son, during no dis- 
tress, a Sin is lucur- 


red. , 


Other construction 
of Caufika’s term 
* difficulty’ noticed. 

Confirmed by a 
passage of Atri. 


And an uc s 
tion by JApararka,e 
and the Chanarika. 


Qo 


Another special 


rule in the Kahka- 
purána. 


* 


s » ^ "2 
* own family name, Lecome sons. 
e k , 
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17. Accordingly, the chief-of saints, in 
passage, “ whom his mother or his father giveg 
used the veyb in the singulay number even, though 
referring to each [nominative cage. | 


18. On the subject proposed, the author (Cau- 
naka] assigns a reason,—“on account of difficulty 
(prayatnatas).” That fime in which there is great 
tronble is [a time of] difficulty that is, & season of 
calamity. 


Hence, the meaning is this ;—a gift of a son, is to be made 


ina time of calamity only: not otherwise. 'Phus 
Kátyáyana says: “ But during a season of distress, 
the gift or sale even, may be. made; otherwise he 
must not attempt the same. This is the injunction 
of the holy iustitutes."* From the context, —“ of 
sons and wives,’ is understood. Mant also: “Whom 
his mother or father give during distress, confirming 
the gift with water," 
' . 

20. “During distress.” dn a faming, and so 
forth: should the gift be made, no distress existing, 
the giver commits a sir, on account of the prohibi- 
tion, “otherwise he must not attempt the same.” 


91. Or,the term ‘prayatnatas’ may s)qaeefy—‘on 
account of difficulty of the adopter, During distygss ; 
that is,— when destitute of male issue : on acount of 
the text of Atri, commeneing,—" By a man destatute 
of a fon only, must, a substitute for the same, always 
be adopted, &e."T : and it 1s thus interpreted, even 
by Apararka, anf in the Chandrika. “ ‘During 
*listress'—that is —the adopter having no son." 


Another special rule, is propounded, in the &alika-purana, 
e ^ 


* Sous given, and the rest though sprung from the 
Sed of another, yet being duly initiated under his 
O Lord of the earth, 
a son having been initiated under the family name 


pers So Ae 


Annotations. 
e 


22. Another special rule, 1s propounded in thc Kélika-purána.] This passage from 
the Kélika-purana down to ‘ sacrifice for male issug,' is inserted in the efoligwing note, 
by Mr. Colebrooke, in his translation of the Mitákshará on inheritance, Chap. I, Sect. 


XAI,& 13.—'" Raghunandana ein the Udvaha-tatva, has quoted a 


k € 


* Before cited with a variation in the reading : v. Sect. 1, $; 
t V. Supra Note to Sect. 1, § 63. 


- =- =- Serre dieti. E xS gp ESOS .e 


passage from tho 
ur y . fe "y 
t V. Suprageet. 1, $ 7. 
e 


e! 
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of his father, unto the ceremony of tonsure inclusive, does not become 
the sda of another man (anyatas). The ceremony of tonsure and other 
rites (Chudádya) of initiation, being indeed performed, under his own 
family name, sons given, ánd the rest may be considered as issue : else, 
they are termed slaves. After their fifth year, O king, sons, given, and 
the rest are not sons. [But] having taken a boy five years old, the 
adopter should first perform the sacrifice for male issue. But, the son 
of a twice-married woman, immediately on beinh born, he should duly 
take asason. Having performed positively (vai) for such, immediately 
on being born, the burnt sacrifice for the son of a twice-married woman, 
the man should complete every initiatory rite, the ceremony for a 
male born (játakarma) and the rest. The burnt sacrifice for the son of 
a twice-married woman, being completed, from these (tatas) a son of 
that description, is filially related." 


23. The meaning is,—although sprung from the seed of another, 
sons given, and the rest, when ‘duly initiated under 

Exposition of the his own family name,’ (that! is, by the adopter, 
importof the passage according to the form prescribed by his own code, 


er N under the family name of himself,) into the different 
and ihe resp." ' rites, commencing with that for a male born, then 


become sons of the adoptive parent, not otherwise. 


jud Annotations. 

; 

Kalixatparana, which with the text of Vasishiha* constitutes the ground-work of the 
law of adoption, as received by his followers. They construe the passage, as an unqua- 
lified prohibition of the adoption of a youth or child, whose age exceeds five years, and 
especially one whose initiation 18 advanced beyond the ceremony of tousure. This is 
not admitted, as a rigid 1naxim'by writers in other schools of law ; and the authenticity 
of the passage itself, is contested by some, and particularly by the author o? the Vya- 
vahara-maydkha, who observes truly, that it if wanting in many copies of the Kálika- 
purána, others, allowing the text to be genuine, explain it, tin à sense more consonant 
to the general practice, which permits the adoption of a relation, if not, of a stranger 
more advanced both in age and in progress of initiation. The following version of the 
passage conforms with the interpretation of it given by Nanda Pandita, in the Dattaka- 
Mimansa.”’ : 


23. The different rites commencing with that for a male born.] These are speci- 
fied, in the followiug note of Mr. Colebrooke, in his translation c^ the Digest, on text 
134, Chap. 111, Book 6: “ By these eight. coremcnies F understand, 1st, Játakarma ; 
a ceremony ordained, on the birth of a male, before the section of the navel string, and 
which, consists in making him taste clarified butter, ont of a golden spoon. ‘2d, Nama. 
karana ; ceremony on giving a name, performed on;zhe tenth day after birth ; or on the 
eleveuth, twelfth or even the hundred and first day. 3d, Nishkramana ; carrying the 
child out of the house to See the moon, on the third lunar day of the third light fortnight 
from his birth ; er to see the gun in the third or fourth month. 4th, Aunaprácana » feed. 
ing the child with rice, in the sixth or eighth month, or when he has cut teeth. 5th, 
Chülákarana ; the ceremony ,of tonsure, performed iM the second or third year after 
birth. tl Upanayana ; investiture with the marks of the class, performed in the 
eighth year from the conception of a Brahmana ; but it may be anticipated in the fifth, 


* Vasishtha 15, 1, 7—the same cited in this work in Sect. v, § 31. 
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24. Vasishtha declares this,—“ and a given son, even sprung Jfom 
EN one following a different branch of the Vedasffoeing 
sishtha. initiated [by'the adopter], under his own family name, 
| according to the form prescribed bn his own branch of 
the Vedas, is a follower of the same branch." 
, 


95. “The son given, and the rest." , By the term “rest,” here 
used; the son made, and the others, are igcluded ; on 


Import of the term account of this part which preceded [in the Kalika- 
‘rest,’ shewn by re- 


purána.] “The legitimate sonsthe son of the wife, the 
ference to a preced- d o è , 
ing part in the Káli- Son given, the son made, the son of concealed birth, 
ka-purána. and the son rejected, Sake shares of the heritage. The 
Which directsthas SON of an unmarried girl; the son of a pregnant bride, 
onfailure ofeach pre- the son bought, the son by a twice-married woman, 
ceding, the son next the son self-given, and the slave's son ; these six are 
in order, successively t ule: : . tinm o enm dër 
shallbe invested with contemptible as sons: on failure of the first in order 
tilial right. . respectively, let him invest the next wath filial rights. 
A l é 
Certain exceptions But let him not appoint to the empire, the son of a 
in fhecase ef empire. twice-married woman, nor a son self-given, nor one 
i born of a female slave.” 
e 
20. The non-appointment to empire of the son of tffé twice- 
married woman, and the other two, which is directed 
To OR pis ex- in the latter part of tĦis quotation, holds, even on 
es “can suc, default of any other son besides the legitimate son. 
ceed. For this part of the passage is subjoined ag gs excep- 
e: tion to the preceding part, (“on failure of the iust 
would be respectively, &c.") and their non-succession to the empire, 
should a legitimate son exist, was declared in, this 
Their non-sueces- — preceding passage— A legitimate son existing, let 
sion was before gene" ot the king invest in the empire, the wife's son, and 
rally declaged in a® . E bo vonmictad ttm h h 
part preceding. e the rest: [nor] ease to be complete [t rough suc 
«ons] the soleinnities for his forefathers. 


Annotations. 


or be delaved tg the sixteenth year. 7th, Savitri ; ceremony of investiture hallowed by 
fhe Gayatri ; which must not be delayed for a Brahmana, beyond the sixteenth year : it 
should be performed iu the fourth (py after the first investiture. 8th, Samavarttana 
ceremony on the retufn of the student from his preceptor's house. The whole number 
or ceremonies, called Sanskára, as expiating the sinful taint cc ntracted in ghe mother’s 
womb,and as effecting regeneration, in other words, as parfecting the class of a twice- 
born man are ten. To the eight ceremonies now enumerated, must be therefore added 
the ceremony which precedes co.ception (Garbhadhana, ) and marriage which 1s the 
last of these sacraments. Rituals contain other cerdmonies, two of whiclf areanentioned 
in the text and in tho preceding note, but these are not essential. "—Allusion 18 made 
tq the puusavana or ceremony to obtain male issue, performed at the oxpiretion of the 
third months of pregnancy, and the Simantonnayana performed in fho 4th, 6th, or 8th 
months of the first pregnancy. This rite consists in combing the wife's tresses and 
need only be performed once. . 


DATTAKA-MIMANSA. SEC, IV, 


27. The meaning is,—4A legitimate son existing, let him not 


Which 18 explained. 


invest with empire the son of the wife, and the rest : 
'[nor] cause to be completed, —that is, nor cause to be 
performed [by such inferior sons] the ‘solemnities,’ 


meaning the funeral repast and other rites, in honour of his forefathers. 


Though rhe speci- 
fication of the family 
name, is not directly 
made in the Jatakar- 
ma and other rites, 
it is in their compo- 
nent, part, the vrd- 
dhi-çráddha. ` 


But it is directly 
made, in tonsure and 
other rites, 


Filial relation prou- 
ceeds from initiatory 
rites : which are af- 
firmatively, and ne- 
gatively ."ewn, iu 
the extract in § 22. 


28. “Under the family name (zotrena)"] Al- 
though, itis not ordained, tuat the family name is 
immediately instrumental in the ceremony, for a male 
born, and others; still since, in the vrddhi-graddha, 
a component essential of those ceremonies, use of the 
family name, 1s made ; it applies also, to what is prin- 
cipal, [viz. those ceremonies themselves]. But in the 
rites of tonsure aud the rest, it is used directly ; for 
a text expresses: “The coronal locks of the boy, 
must be made with the enunciation of his patri- 
archal tribe.” 


29. It is declared that filial relation proceeds 
from initiatory rites : these, [as applicable to different 
cuse^,] the author propounds affirmatively and nega- 
tively—'fa son having been initiated, under the 
family name of his father, &c. &e.” 


30. That son, who is initiated under the family name of his 


natural father, unto the ceremony of tonsure, that 
is in rites ending with that of tonsure, does not 
become the son of another man—‘ anyatas’ must be 
rendered, in the sense of the regular genitive, ‘anvasya’ (of another.) 


Exposi"^n of the 
passage alluacd to. 


Annotations. 


28. Still since, in the vrddhi-çráddba.] This is a ceremonial, performed on the 
occasion of every initiation, to secure prosperity to the individual.— 1t consiste, in 
offering to the mares of three sets of three ancestors, oblations of rice, &e. Xe.—The 
first set comprises, the mother, the paternal grandinother, and greac-grandmother. -—- 
The secoud, the father, paternal grandfather ane great-grandfather.—--The third, the 
maternal grandfather, great-grandfather, and great-great.graudiather. 1f any of these 
should not be dead : the next nearest deceased ancestor, whose relation is aualogous is 
substituted. 


29. These the author propounds affirmatively and negatively.] Difficv'ty occurs 
in explaining, and translating, the intent of the author, in this part, consistently with 
his elaborate and abstruse commentary. The fo'lowing illustration is offered with 
diffidence. In the oxtract from the Kálika-purána, there is this passage, ' A son having 
been initiated, under the family name of his father, unto the ceremony of tonsure 
inclusive, does not become the son of another man." By this the author implies nega- 
tively, that rites ending with tonsure, are the cause of filial relation to the adoptive 
father ; and this has reference, to what the author regi.rds, as the most preferable adop- 
tion— viz., that of a boy wholly uxinitiated, and consequently recently born. “The 
ceremony of tonsure and other rites of initiation, being indeed performed under his own 
family name sons, given, and the rest may be considered as issue. "— By this sentence, 
the author declares affirmatively, that tonsure and the rites following, nre the cause, of 
filial relation, and this must be regarded, as applicable to the case, provided for in § 35, 
—viz., that, where a boy wholly uuinitiated is not procurable. 


PARA. 27—36. 
91. 


Apparent contra- 
diction in the ex- 
tract alluded to, re- 
conciled. 


five years, &e., 


OF NANDA PANDITA. 229 
In respect to the passage in question, there is this recongllia- 
tion.—It must certainly be affirmed, that, at is 


there declared, that, one on whom the cerenfony of 
tonsure 1s completed, becomes not the son of the 
adopter, refers to the state, as son not in common ; 
otherwise by,this part,—* Having taken a child of 


’ the Aine one even, whose ceremony of tonsure 


has been completed, te be son of the add ter, would be contr&dicted. 
That this passage necessarily regards a child on whom the ceremony 
of tonsure has been performed, will be made ce (v. $ 48). 


Conclusion, that 
if one initiated as far 
as tonsure, be adopt- 
ed, he is the son of 
two fathers. 


Deduction, 
the Jatakarma and 
other rites down to 
tousure inclusi fe, are 
the cause of filial re- 
tation. 


94. 
- 


The use of the 
word ‘inclusive’ sub- 
joined t@* the terms 
: unto tonsure.’ 


that 


32. Hence, if enc who has been initiated in tho. 
different rites down to tonsure be adopted, he becomes 
son of two fathers: for he is initiated under both 
family names; and that the cffeet of this is his con- 
nection to both families, will be declared in the sequel.* 


oo. ‘Thus, the different initiatory ceremonies, 
from that for a male born, down to tonsure inclusive, 
are declared to be the cause of fination, [in the case 
of the adoption of one wholly uninitiated.) 


A'chúdam (‘ unto the ceremony of tonsure) might have been 


used [by itself]. ‘The subjunction of the term ‘ inclu- 
sive’ (anta) is for the sake of authorizing, tho affilia- 
tion of one Whose coronal locks have nov been maglo 
according to the form of his patriarchal tribe: or, 
the principal rites, not being completed, he is capable 


of becoming a son, and éhe part, commenc ing—( The ceremony of ton- 
sure and other rites of initiation, &c. &c.; ) i5'hbout to be explained. 


The part, 
ceremony of tonsnre, 
&c." is added with 
reference to the case, 
where one uuinitiat. 
ed in preceding rites, 
may not be procur- 
able. 


** the e 


ey 


35. How is the ease, should a boy, on whom 
the rites, commencing with that for a male born, 
ehave'not been performed, not be procurable? Anti- 
gipating this question, the author adds—*^ the cere- 


.*mony of tonsure apd other rites of initiation, &.” 


90. When indeed, the rites of initiation, commencing with that 


Exposition of tho 
part in question. 


of tonsure are rU. under his own family 


* name,—that 1is—und er the f family name of, the adopt- 


r, (the particle * vai’ (indeed) shaving am exclusive 


import): then, pi can sons given, and the test be considered as issue, 
else they are termed slaves 


Laini nigar aiant i e ainiai araa eR aa aa a ai nd penne RM a 


ee a et Sane, Musa de ae aan me a rri dup cum 


ge ern geen 


* V, intra sect. 6, § 43, et sequ. 
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37. The complex pirase * echüdádya" signifies those rites, of 


of the 


Impe *t 
chudadya’ 


phrase 
restricted. 


Conclusion that 
one initiated in every 
rite preeeding, ton- 
sure may be adopted. 


But, that, as an 
object of adoption, 
one wholly unini- 
tiated is principal, 
and ene initiated as 
far as tonsure exclu: 
sive, is secondary. 


By “ The rest” the 
son made, and the 
other sonsare includ- 
ed, whose filial rela- 
tion is from initia- 
tory rites also. 


40. 


Import of the word 
‘else’ occurring in 
the pass.,^ alluded 
to. 


General conclusion, 
that one uninitiated 
should be adopted. 


A limited period 
necessary and pro- 
pounded to be the 
fifth year. 


* Else’ ]. 


which 5onsure is first; but ,not rites antecedent to 
tonsure. For, with reference to what preceded, 
tautology would result. 


38. Therefore, even should the ceremonies com- 
mencing with that after birth and ending with that 
of ‘ annaprácana' or feeding with rice, have been per- 
formed under the family name of the natural father, 
there is no repugnancy [in the adoption]: and thus 
it is established, that the child, on whom the cere- 
mony for a male born and the rest, have not been per- 
formed, is principal[asthe object of adoption]; and one, 
on whom the rite of tonsure has not been performed, 
[but the other previous rites have,] is secondary. 


39. Sons given, and the rest] By the term 
‘rest’ are included, the son made, and the others, as 
has in fact been declared: they become sons by 
initiatory ceremonies also: not merely by adoption: 
for, that would defeat the opposite alternative sub- 
jo-ned “ else they are termed slaves." 


The meaning is, should the ceremony of tonsure, 
and the rest, not be performed [by the adopter], or 
should one be addpted, on whom the ceremony of 
tonsure and other rites have been performed ; a 
servile state ensues, not that of a son. 


41. Since, that filial state, is produced from 
ceremonies; in the same manner as the being a 
sacrifitial post and so forth; it is established, that 
one uninitiated is to be adopted. 


42. A limited period for adoption being neces- 
sary, the author adds “ afte“ their fifth year, &c." 


Annotations. 


37. The complex phrase ‘cl adadya,’ &o.] This compound term, might admit of 


either intorp.etation. 


Tautology would result.] The saine position as that contained in the first sc ntenoce 
of the extract, would be declared. —This has been explained by the author, as referring 


to the adoptior of one whol'y uuinitiated and consequently just born. 


1n which case, 


the whole iitiatory rites preceding tonsure, are to be performed by the adopter. 


41. Sacrificia’ posc and so forth.] The post and other implements, necessary for 
3 sacrifice are consecrated by the performauce of ceremonies, and thus are qualified for 


the purpose. 


PARA. 37—47. 
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49. One, though ninitiated, is noi t» be adopted after the fth 


After which one, 
though  uuinitiated, 
is not to be adopted. 


Heason, why the 
position that the five 
first years are the 
season for adoption, 
is propounded nega- 
tively. 


year: for, the time having gone by, he cannot bcome 
a son, By, this it 1s declared, that the fiv$ [first] 
years only, are the season for adoption. Now, the 
propounding this position negatively is for the pur- 
pose of shewing that an age beyond five years, is not 
even a secondary season : for, otherwise by thé rule, 
(^ every season ulterior! to the appropriate season, is 
pronounced secondary") it would follow, that any 
time, beyond the fifth ycar, were secondary. 


"44, And, therefore, as by this passage (“ commencing from birth, 


Term ‘tonsure’ 
in the extract § 22 
intends the third 
year. 


unto the third-year, &c.”) the third year, is the prin- 
cipal season for its performance: and since, year is 
mentioned in the conclusion (* after the fifth year, 
&e.”) it follows, that in the extract, in question, the 
word ‘ tonsure, is meant to signify the third year. 


For, otherwise the consequence would be, that, where the ceremony of 
tonsure, took place at the same ome with the investiture of the 
characteristic cord, at his eighth year; one on whom the ceremony of 
tonsure had not been performed, misht be adopted. « Nor would, what 


was meaut thus result: 


for, it would be at variance with the part 


commencing “ after the fifth year, &e.” 


Conclusion, that 
as far as {the third 
year, is he primary 
season, and beyond 
that till the fifth, the 
secondary, 


45. Hence, it is established, that the term 
‘tonsure, in the passage,—“ unto tonsure inclusive" 
—intending also, the third year, [limits] th. proper 
season : that, beyond the third year, to the fi fh fis 
the secondary season : but that after that, no time is 
even secondary [for the adoption of one initiated in 


rites ‘preceding tonsure, but not in that rite]. 


46. ** Are not sons'] By this, *it is intimated, that though filial 
«elation be not produced, yet tonsure and other 
rites of initiation may be completed; for the time 
for the performance of these respectively, yet exists: 
still, however, they are only slaves, for filial relation 
is wanting; and th is the third cause of a servile state. 


47. 


* A text of Kátyá- 


Deduction from 
the phrase ‘are not 
sons.’ 


* Tet nét wives and sons, being unwilling, undergo sale, nor 
even gilt.” * As for the prohibition in this text, of 
Kátyáyana against the gift and so forth, of persons 


C : 


Annotations. 
e e 
46. And this is the third cause of a servile state]. The other two ciuses are 
indicated in § 40. i 
6 
47. Asfor the prohibition in this text, &c.] From the tort in question, thy 
possibility of the gift of a son, however old, is inferrible, the author according y, to 


yana, and an inter- 
pretati:e passage of 
Sarvajny* on Manu, 
from which the gift 
and adoption sever- 
ally of one beyond 
the 5th year, are in- 
ferrible, explained as 
referring toa child, 
of that abe. 


a 
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unwilling, that even, must b» interpreted as forbid- 
ding, tne gift of a boy of five years only : not of one 
older. — And :—" one discriminating, not a minor. 

As for, what is thus interpreted by Sarvajfiy a, advert- 
ing to this reading,—(* discriminating good and evil’ ) 
in the text,—" whom a man takes being alike, &c."* : 
that must be explained thus—‘a boy of five years 
only, discriminating by the daculty of reason: but 
not a minor [rener ally]? The meaning is, “he 


should not take [any] one, coming within, this definition, —a minor 
(bála) is till the sixteenth year. 


LE 


Purpose and im- 
port of the passage 
‘having taken, &c.’ 
in the extract § 22. 


Y 


The passage, ‘‘ the 
adopter should first 
perform a sacrifice 
for male ;.-"e" why 
subjoined. 


48. Then, if there be none uninitiated [unto 
tonsure inclusive], what is to be done? In reply to 
this, the author adds,—‘“having taken, &e.” The 
meaning 1s,—having taken a boy five years old, 
initiated in rites ending with tonsure. 


49. But how can such be adopted, since he is 
declared to be a slave? Anticipating this objection, 
the author subjoins,—' The adopter should first per- 
form the sacrifice for male issue.” The objection is 
thus reconciled. 


J 


50. “He who is desirous. of issue should offer to Agni, parent of 


|& passage from 
ine ados cited, by 
which such sacrifice 
is shtwo to be pro- 
ductive of otfspring. 


male offspring, an. oblation of kneaded rice, roasted 
on eight potsherds; and to Indra, father of male 
issue, a similar oblation of rice, roasted on eleven 
potsherds. Fire grants him ee Indra renders 
it old." In this passage [of the Vedas] sacrifice is 
declared as a cause productive of offspring. 


Annotations. 


reconcile it with the doctrine, that the adoption 1s not to take place, after the fifth year, 
interprets, (though unsatisfactorily,) that, the ttxt regaras the gift of a child of that 
age : there om no ground to presume, tho gift of one older. 


As fis what is thus interpreted, by Sarvajfiya, &d. ] The text allutled to, as interpreted, 


is one of Manu, describing the son made, 


or adopted—the expression, ‘‘ discriminat- 


ing good and evil,” there occurring, is an epithet of the object of adoption. —lf this phrase, 
as the interpretation by Sarvajn y^, might imply, signify, one passed the years of mihority : 
the rule, excluding from adoption, one of six years old, and upwards, would be contra- 
dicted: accordiagly, the author restricts tho passage of Sarvajiya, as intending, one of 
five years, ERES of discriminatior; not any minor in the general sense of the term. 


—— À wear 


i 


u maeme meteen e ame e anne EERE 


t 


———À——— Bans 


A a a aD a 


^ Manu 9, 169, 
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51. Hence, in the case where the »ffsyring is not born, its - 
duction is the effect to be produced: but wher@off- 
Deduction, that spring already born is adopted, it is impliedy that, 
where one initiated, . D y», : 
be adopted, the effect ina that case, since the birti? hab taken place, the 
of the sacrifice, be- filial relation, is the effect to be produced : for other- 
sides filial relation, wise, the precept proposed would not be accom- 
is the removal of the i d : : b. ; 
E ciate: plished. Now this relation cannot subsist, without 
the yemoval of the ser"ile state: therefore the re- 
moval of that also [by the sacrifice,] must of necessity be, admitted : 
otherwise, were [the sacrifice] productive of filial relation only, it would 
take place in. any mere adoption of a son; and if [it be argued that] 
there, it is not required, since the filial relation is produced from 
initiatory rites only ; then, the same is tle case, in the instance proposed : 
for, those rites are here inferred from the term ‘first; and itis declared 
in the sequel; “The man should complete every initiatory rite, the 
ceremony for a male born and the rest." 


52. "Therefore, since filial relation, preceded by 

Whence itis con- theremovalof the state of slave, which had been occa- 
ide uns it : sioned by previous initiation, is produced by a sacri- 
be adopted. fice for male issue; itis estabfisped, that one though 


initiated [unto tonsure inclusive,] may be"üopted. 


» 

53. If this is the case, then the passage should only recite,— 
“Having taken one initiated [unto tonsure inclysive].” 
What occasion 1$ there, to use the expresason, “a bo 
five years old ?”—Should this be objected, it is gane- 
ous; for, the passage intends this restrictlon—‘ a boy five years old only 
fi. e, under six] : and the restriction, is for the sake of securing’ an 
investiture of the characteristic thread, conductive to the holiness, 
resulting*rom tie study of scripturg, which is preceded by the, previ- 
ous acquisition of letters. 


Objection obviat. 
ed. e* 


Annotatrons. 


2 LÀ 
51. TL» precept proposed.] "That is the one, enjoining the production of a spn, 
Those rites are inferred from the te&m ‘ first.] By ihe use of the word ‘first’ in the 
passage ; ‘‘ The adopter should first perform the sacrifice, for male issde,"-—$he perform- 
ance of rites, subsequent thereto, is implied, and initiatory r.tes are meagt, as subse- 
quently shewn. ° 


53, For the sake of securing an investiture of the chargcteristic thrgad, &c.] The 
Vedas, or holy scripture must not be studied, till this ceremony has been c8nfpleted ; 
the fifth year, is the proper season, for learning the letters: therefore to secure an 
inwestiture of the characteristic thread, such as may be productive of holines$, resulting 
from the study of scripture, it is necessary that the adoption should be restrieted to 
one of five years. . " 


o0 
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54. And it must not be argued, that this restriction is established 
by the preceding sentence: for, this from its limiting 
the period, for [the adoption,| of one, whose initi- 
ation [as far as tonsure inclusive,] has not been per- 
formed, is received, as not intending the meaning in question. 


Further argument 
of oppoucat refuted. 


Import of the term 503. ' First',—that is, previous to initiatory 
‘first. | rites beiry performed. 


56. But it is asked, why is it not meant,—" previous to the 

E sacrifice for adoption ?” Because, the past participle 

Sac AER obviat- «pavine taken" being used, an antecedent time for 

" the act of acoption, including all its essentials, is 

inferred: and the previous initiatory rites, being annulled by the 

sacrifice for male issue, the performance of other rites is absolutely 
necessary. 


"i s dai “Rut 57. “After their fifth year, sons given, and the 
» €- * c a . 
Md Ue e st are not sons.” n respect to this previous 


married woman, &c.” AN "no : eM 
is subjoined as an position, the author subjoins an exception ; But 
exception, the son of a twice-anarried woman, &e.” 


= o 


59. “A child begotten on a woman, whose [first] marriage 
eur had not been consummated, or on one, who had 
Definition of the boen deflowered [before marriage], 1s called the son 
son of a twice-mar- : oes à qut 
ried woman. of a twice-married woman.* By this definition, 
one born on a twice-married woman, of any of 
the seven Cescriptions, is included. 


e mutatio. 


54. The meaning in question] A boy five years old, or one, the sixth year from 
whose birth, has commenced. ; 


57. The author subjoins an exeeption.] By the first sentence, (“after their fifth 
year, &c.) it is implied, that sons given, and the rest within their fifth year by adoption, 
acquire filial relation.—By the expression sons given, and the re^t, the son of the twice- 
married woman, is included.-—To except such des ription of sou, from the operation of 
the rule mentioned, the author supposes the subsequent pa agave, (* But the son of a 
twice-married woman, &c.”) to be sukjomed.—By this, the adoption of such son, is 
restricted to the time of birth. 


58. A twice-married woman of any of the seven descriptions.] These are speci- 
fied in a text of Narada, cited in the Mits&kshará, in the chapter on granting loans.— 
They are the following :—-1. The re-married dam: sel, whose first marriage had not been 
consummated.—92. A woman who kaving been guilty of incontinence, 18 | given in mar- 
riage to another husband, by relatives apprehensive of legal penalties,—3. One given in 
marriage by kinsmen to a supinda relation of her first husband, no brothers of the same 
existing.—4. One who during her husband's life co-babits with another.—5. Such a one 
who subsequently returns to her husband.-—6. Tho wi low who after her husband's death, 
avoiding his bothers and otaer kins uen, froin Just co-habits with another.—7. A woman 
forcibly taken, purchased, or ind. ced! by distress, who voluntarily prostitutes herself 

with another man.—It should be observed that the three first only in the strict sense of 


MA tn mal 
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Explanation of 59. ‘I immedia'ely on being born] P 
‘immediately on be- as soon as produced: hence the time of birth nly, 
ing born. is meant, no other. 

Import of the term 60. Duly take] that is addpt according to the 


‘duly take.’ rules of adoption. 
* 


61. But, for one just born, is not the ceremony for a male born, 
Tom alone proper, on account of this rulg,—" Before 
eee obviat- others have touched the new born boy, &e.” T here- 
fore, how can it be said: “dmmediately on being 
borf, he should duly take as a son?” Excellent! for then, one 
unadopted, not having filial relation tosthe man himself, initiatory pites 
could not be performed: for, a text expresses,— Let the father initiate 
his own sons, &c." 


62. Neither can it be said, that paternal right proceeds alone, 
ee : from the relation, as natural fathqg: for, this is 
'T arcu : : ; 

p spponedt eluted, denied, by this passage,—* the receptacle is more 

important than the seed ;’*—and a text of Gautama 

recites, “ of the other by special agreement, &e.” The meaning is [the 

child begotten, on one man’s wife,] is the son of the other,—that is the 
procreator,—by special agreement only, &c. 

mo in 63. Hence in thé case, in question, adoption 

ie case in question, mo f 2 p E TS 

aop a iret takes takes place, anterior to the performance of the 

place. ceremony for a, male born. 


t^ à 
64. The performance of the initiatory rites, being infer% as 
following the adoption, the author propoungs a 
The passage "hav- variation in this respect; “ Having performed, &c.” 


iug performed, &c." TUN MCN SN i ; S 
proponnds a varia The meaning is this: After the adoption, having 


tiontoageneralrule performed the burnt sacrifice, for the son of a twicc- 


emarried woman, subsequently, let him perform the 
ceremony for a male born, aud the other initiatory rites. 


n———— M —— A ——— a A 


Annotations. 


tne term are -punaronuu or twice-mirricd women, the others being denominated 
* ‘svairini’ or self-guided. The whole however, are classed under the general term * para- 
purva,’ meaning one who has had Herons connection with another mmn. 
e 
62. By this passage the receptalle, &c.] The close of à text from Manu, is here 
cited, which in its complete state, is thus. ¥ Unless there he a special agreement 
between the owners of the land and of the seed, the fruit belongs clearly to the land 
owner, for the receptacle is mor: important, than thd seed." —The toxt of Manu, as well 
as that of Gautama, refer to,—where a husband Benz infpotent, may *ippaint another, 
to raise up issue to him op his wife : im which ens&, unless with express agreement, the 
lispring fears not filial relation to the procreator. 


* Manu 9, 52. 
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65. But, is not this impossible, since it ^s contrary to the argu- 
ment, exemplified in the sacritice [to fire] for a son 
born? Accordingly, on the same principle, as this 
is o1dained, so is the burnt sacrifice, for the son of a 
iwice-married woman, directed in the case in question. [Now this 
according to ycur opiniou] is performed, previous to the ceremony for 
a child born: therefore, since it is tu be completed in five days, the 
principal rite [being the cersmony] in question, would be barred. 


Oviection of an 
oppone-t. 


66. Should this be objected: it is replied, that, in the case in 
Refuted. question, the burnt sacrifice for the son of the twice- 
marrizd woman, is not analogous to the sacrifice [to 
fire] for a son born, which is ordained in respect to spiritual purposes. 
Besides, [that used,] may be a mere urrestrictive order, of mentioning 
the former sacrifice, and the ceremony for a child born, and other rites 
for a son produced from the wife of another: in the same manner, as 
in this passage,—'" Having performed the sacrifices prescribed for the 
day of the new moon, and that of the full moon, let him offer an obla- 
tion with the Soma plant." Thus there is no repugnance. 


67. The particle vai [positively], having an 
: exclusive import, the construction is —“ For one 
It is not, a res- à R " 

trictive or absolute directly after birth only, at no other time :"—there- 
rule thau ite burnt fore, a restriction as to the priority in time, or other- 
sacrifice is to be first wise of the sacrifice, for the son of the twice-married 

completed. : - ' l 
woman, is not deduced ; as in the case, of the sacri- 

fice [to fire] for a son born. 


| Annotations. 

65. The argument exemplified in the sacrifice [to fire] for a son born.} Allusion 
is here made, to the 18th Topic, 3d Section of the 4th Book of the Mimansa, by 
Jaimini, it is there proposed, as a subject for a disquisition, whether the sacrifice to fire, 
takes place immediately after birth, or when the ceremony for a child born, bas been 
completed. The opponent argues, that the consequence should immediately follow its 
cause, and therefore, the sacrifice to fire, occasioned by birth, should be consecutive 
ihereto.—On the other hand, the supporter of the right opinion contends, that, as the 
giving the breast to the infant, is ordained, after the completion of the ceremony for a 
child born, if the sacrifice is to be performed, previous to this ceremony, from the great 
delay, which must necessarily occur, before the breast couid be given the child, its death 
would be occasioned ; and in that case, there woul’ be no object, to whom the fruit of 
the sacrifice, consisting in purification, and so forth, would accrue. Therefore, the 
sacrifice in question, does not immediately follow birth, but takes place, after the com- 
pletion of the ceremony for a child born. 


66. Inthe same manner as in the passa e, &c.] In the 3rd Topic, 4th Section, 
5th Book of the Mimáns$ó, a disqnisition 18 proposed, whether a restrictive order, is in- 
tendec, or not, in the passage in question, for the performance of the ceremonials speci- 
fied. "The opponent alleges, that a ,estrictive order, is deducible fro.n the past participle, 
— having pesformed,’—This is denied, by the rapporter of the right opinion, on the 
ground, that che sacrifice with the Soma plant, is shewn, to be consecutive to the estab- 
lishing a consecrated fire, in the passage,—-''one about to offer an oblation, with the 
Soma plant, should [first] establish a consecrated fire " It should be observed, that 
without having first establis:.ed such fire, an individual cannot sacrifice after the forms 
prescribed, for the Darça and Paurri-nmiása sacrifices, or those on the days of the new 
and full moon. E 


67. Therefore a restriction as to the priority, &c.] ‘treat obscurity pervades the 
whole of this.part of the work. The translator conceives, that in this particular place, 
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63, By the term ' every’ alone, the meaning being complete, the 

men ion of the ceremony, for a male born, and the 

Purpose and im- rest, is added to exclude anterior rites, whilst the 

iy MA the term offspring wis in the womb.-As-for the use Sf the 

expression ‘ all, notwithstanding the mention of the 

ceremony for a son born and the rest: that is, for the purpose of sug- 

gesting, whatever initiatory rites may belong to any particular indi- 

vidual; and hence, it is to be inferred, thag, although for Cüdras, there 

is no investiture of dny characteristic cord, and so forth, still, they 
become sons even, by the ceremony of tonsure and other rites. 


° G9. “ The man.” Although a general expression 

A person not of js used, still, since one of the three first tribes only, is 
re. competent to'perform, the burnt sacrifice, for the son 
SiGe. of the twice-married woman ; in respect to others, the 


filial relation proceeds from mere initiation alone. 


Deduction Es the 70. The author thus concludes,sthat the burnt 
author from the pas- Sacrifice, and initiatory rites united, are the cause of 
sage ‘being complet- ees ee : i 
ed, &e.” filiation ; * Being completed, &e. &c. 


71. The meaning is: the burnt sacrifice for thé son of the twice- 
married woman, being completed, * from these,’ that 
is,—from these initiatory rites,—a son of the twice- 
married woman, becomes filially related. e 


Passage explained. 


12. Under the same head, the author of the 
tule in respect to A djika-purdna Propounds a rule, applicable" to the 


the son of the twicc- M ON d e 
married woman, de. SOR of the twice-married woman. He shoulggper- 


clared in another pas. form, at the funeral repast of his father, a rite dedi- 
sage of the Kahka- catel to a single ancestor (ekoddishta); not*any 
purana. _ 4 A * . è [E 
párvana, or double rite, and so forth. 
* 


Annotations. 


the author has emitted to express the train of reasoning, by which’ he arrives to the 
conclusion advanced. fn the extracp from the Kalika-purana, it is first stated, that a 
person should regularly® adopt the son of a twice-marricd, woman, immediately after 
birth. The followin® sentence adds ‘having performed positively, (vai) for such, 
immediately on beingborn, the burn’ sacrifice for the son of a twiec-married woman, 
the man should complete every initiator rite, the ceremony for a male born, and the 
rest.” — This he author construes as implying pointedly, the performance of the 
“sacrifice divectly after birth. But the preceding sentence directs that adoption should 
then take place. From the contrast of the two injunctions, the author argues tBat no 
positive and restrictive rule, as to th priority in timo or otherwise, for the performance 
of the sacrifice for tho son of a Duc bum woman, can be deduced. 


A% in the case, of the sacrifice (to fire] fot a son born.] On a reference to the 
note subjoined to $ 66, it will be perceived, that the sacrifice here alluded to, is res- 
tricted to be subsequent to 4he ceremony for a child born. , 


€ 
79. A rite dedicated to a single ancestor (ckoeldishta) not any párvana or double 
rie, &c.] The first sixteen füncral repasts, taking place after the ten daysjmmediately 
succeeding the day of death, as well as that on the anniversary of sucheday, arcckoddishta. 
On these occasions the following articles arc first presented in honour of tho décgased ; 
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73. The son of a twice-married woman, at the funeral repast of 
his father, on the anniversary of the day of death, 
should perform rites, dedicated to a single ancestor, 


Passage explain- 
not any párvana, or double rites, and so forth. 


ed 


5 

74. By the terms, “and so forth," the different variations of the 
; , parvana rites, are likewise prohibited. For, a text 
Importofitsterms, of Játu-Karana expresses,—* Annually, let the son 
sands 10TH of the wife, and legitimate son, perform [obsequies] 
Jatu-Karana. according to the párvana form: the other ten sons 
Parásara. should perform a rite, dedicated to a single ances- 
tor,"—and, a text of Parásara, recites; [A funeral 
repast] by the legitimate son, fer a father, who has departed this life, 
on all occasions, is in honor of three ancestors: that, by those of a 
different general family, is consecrated to a single ancestor, on the 

anniversary of the day of death.” 


75. On the subject of sons, it had been said,*—" The son self- 

The slave's son. even and the slave's son, (Ddsa-putra).” Of these 
described in a pas. be describes the latter: “A female purchased by 
sage of the Kalika- price, who is enjoyed, is a slave: it is thus declared. 
purána. The*son who is born on her, 1s considered a slave-son." 


Annotations. 


—raw r;.2, liquid butter, honey, barley, soaked peas, fruit, water, frankincense, white 
flowers, kuca grass, a lamp, sandal-wood, betel, cloth, a thread, and water for the feet. The 
oblaf:^» of the funeral cake, then takes place—The parvana or double rite, consists in 
the same oblations, and other ceremonials, being consecrated, onthe death of the father 
and ather sire, in honour of the ancestors on the mother’s side, as well as in that of those 
on the father's side. Thus, besides, the articles above enumerated, a funeral cake is 
offered, to each of the three nearest deceased male ancestors, on the father’s side, and 
mother’s side. The oblations in honor of the ancestors on either ‘side, beirg preceded 
by a Visvadeva offering—'l'he term Visvadeva, denotes a certain ‘sect of divinities col- 
lectively, and the offering so called, is in their honor, and o -nsists of the different 
articles, above enumerated: these should also be presented both on the occasion of a 
parvana and ekoddishta rite, to the Lord of the soil—Rites in the form of parvana, are 
celebrated by a rigid Hindu, on the following occasions; on the last day of every 
moon (amávàsya)—on the Sth and 9th days of the dark fortnigats of Pausha, Magha, 
Phálguna and Acvina, when oblations are made in’ honor of th mother, and two near- 
est deceased female ancestors in the line of the father,— on the full moon of Mágha, — 
during the whole of the first fortnight o1 Agvina which is denominated * Pitripaksha' 
as peculiarly set a part for the performance of rites in the honor of ancestors: and 
particularly on the 13th of this month,—on imy day of Agrahyana, previous to using 
the rice of the new crop,—in Vaic&kha, on occasion of the grain which then ripens,— 
in Asháda for tke rains: when tho sun enters the constellation Ardra—on occasion of 
Eclipses, and visiting places of Pilgrimage. 3 M 


74. The different vuriations of the birgana rite] such as the daily funeral repast, 
consisting in oblations of rice, &p. to be performed in honor of either set of th? three 
ancestors, on the side of both parents respectively, and a portion of the ceremony of 
*sapindi-karana.' The first pf these, differs from the real, párvana rito, inasmuch as 
no pidda o: Visvadeva oblation is offered. In the second, the same ceremonials are 
observed, but the objects in whose honor they are performed, are different (v. Note to $ 
35 of Sect. G.) | * 


PE 
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* Vide supra, § 25. 
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70. That female, Qu of equal class, being purchased by price, 

who i$, ‘enjoyed, —co-habited with,—is denomingted 
by former sages, a slave. For, a text expresses,— 
“That woman, who is bought by price, is not considered a wifé: she 
neither [avails] in rites, in honour of the gods, nor in rites, in honour 
of the manes. The sages regard her as a female slave." - One born on 
her, is à slave's son. 'The son*of & female slave, is *a slave's.son 
(dásaputra), the feminine of ‘ Dasa’ (slave) ,being like the masculine in 
the Vedas. D 


Explanation. 


Other interpreta- 77. Or, the compound Dása-putra, may be 
tion,ofthecompound  explained,—' one who is both a slave and a son’ or, 
term Dasa-putra. thus—‘ a son denominated a slave.’ A 

6 


78. The author lays down the rules, regarding this son, —* [such 
. ason] must not participate in the dominion of a 

Rules regarding ki | , . he 
such son, laid down king: nor of Bráhmanas, perform the funeral repast : 
in another passage. he is the lowest of all sons: hence, let hjm reject him.” 


79. The meaning is,— since, he is lowest of all sons, he must not 
share in the dominion of a king, nor perform the 


Explanation. * funeral repast of Bráhmanas. . 


5———— M P ————— aae t e o 


SECTION V. 


o 
— 


The mode of adoption —Form by whom propownded— Necebsity 
of observance— Effect of omission. T 


——9—- 


The mode of adop. © 1. The qualification of the person to be adopted, 
tion. has been defined. The mode is now propounded. 


2. On this subject, Caunakha has said “I, Caunakha, now 

declare thé best adoption : ong having no male issue, 

Declared by Gau-,* or one whose male issue has died, having fasted 
US * for a son."—. B 


3. *Adoption'—the form of adoption.—Having fasted on the 
* day precedypg, that of adoption— Vgiddha Gautama 
ilistre aton oh parta- yar The Wapotent man, or also, one ‘whose oft- 
of the text. . me oe p 
2 spring has died," « 


4. “Having given two pieces of clo&h : a pair of earerings, a tur- 
ae ban, a ring for the foré-finger, toa priest religiously 

M MR of disposed, a follower of Vishnu, £nd,thorofighly read 
oW ' in the Vedas; having venerated the king and virtuous 
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Bráhmanas, by a‘ madhuparka' (or prepared food consisting of honey, 
liquid butter and curds) ;"— N 


» „a5. ‘The King’ here signifies, the chief of the 
‘King’ there ~ village, for a text of Vriddha Gautaina recites,— 
ans, 
owner tthe Glace, “having invited all kinsmen and the chief of the 


village also." e 


0. As for also the term, ‘Lord of the soil (Prithívígáli) in a 
subsequent passage of the same author even,—“A fter 
QA mE term this, let him give a madhuparka to the Lord of the 
jn another passage soil". that intends only the owner of the vilage: 
has the same mean- f i C: 
ing. for, this, being expressed in what preceded, is the 
more forcibly suggested. 


7. The meaning is,—having venerated three Brahmanas, by a 
madhuparka, and so forth, for the purpose of asking 
[for the child to be adopted.] 


Exposition. 


8. “Both a bunch of sixty-four stems, entirely of the kuga 
grass, and fuel of the paláca tree also: having 
a collected these articles, new ing earnestly invited 
T" kinsmen and relations ; 


Caunakha continu- 
ed. 


9, ‘Kinsmen’ (oandhun)——his own, his father’s and mother’s 
kinsmen. velations! (jfiyátin) —sa pindas. The in- 
vitation of kinsmen, and the others, is for the sake 
of the& witnessing : in the same manner, as the invitation of the king : 
fer hoth terms are confirmatory of this, in the sense,—' They unite with 
(badfiuanti), —and ‘know (jananti)’ as their own, the adopted person. 


e 


Ex position. 


10. * Having entertained the kinsmen with food : * and especially 

. l Bráhmanas;"—'he meaning of “his 3js;—having 

" oe continu- entertained invited kinsmen gnd Bi Áálimanas, 
l previously appointed, and (on account of the conjunc- 


Interpretation. tion ‘and’ in § 8) invited relations. 


11. "Having performed the rites, commencing with that, of plac- 

INO "the con seciatod iré, and ending with th at of 

Çaunakha continu. purnying Mie Tiquid butter. Having adv anced before 
ed. the giver, let him ' cause to be asked thus,—‘ give the 


2» 


boy. , 


Annotations. 
+ 
9. “For, both terms are confi. matory of this, &c.] Both terms, viz. ‘ Bandhun’ 
(kinsmen) and ‘ jiy4tin’ (relations). ‘Bandhu’ and, ‘jiyaty of which, these terms are 
severally the accusutive case plural, are derivatives of tue roots ‘badha’ bind, *jfyó' 
know, 
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12. 'lhemeaningiss-let him cause a demang’ to 


Explanation. be nfade through Bráhmanas, previously appoifted. 


9 

13. “The giver, being capable of the gift [should give] to him, 
Gaunak neonin with the recitation of the five’ prayers, the initial 
dl: words, of the fi rst of which, are,—yé-yajfiena, &c." 
14. The capacity to give, consists iw having a plurality of sons, 
and the assent of the wife, and so forth.— ‘Should 
Mis commented give, is understood before this part,—'* with the 
recitation of the five prayers;” for, gift is indicated 
in the prayer, commencing—" Let him receive a male from an intelli- 

gent person.” . 


15. “Having taken him by both hands, with the recitation of 
the prayer, commencing,—" devasyatva, &c.;" hav- 
ing 1naudibly repeated the mystical invocation 
“ Angad-angat, &c.;"* having kissed*the forehead of 
the child: having adorned with cloths, and so forth, the boy, bearing 
the reflection of a son ;"— 


Cauuakha continu- 
ed. 


8 

16. ‘The reflection of a son.] The resemblance of a son,—and 
that is, the capability to have sprung-from [the 
adopter] himself, through an appointment [to raise 
issue on another's wife], and so forth; a$ [is the case] of the son, of 
a brother, a near or distant kinsman, and so forth. Nor is such appoint- 
ment of one unconnected impossible ; for, the invitation of rach [to 
raise igsue] may take place under this text: “For the Mke of seed, 
let some Brahmana be.invited by wealth, &c." 


Comment. 


S EC EN OES eS 


* e 
! Sinotations. 
13. With the recitation of the five prayers.] The translator has not yet been able 
to learn the particular five prayers, alluded to. B 


e 

14. And the assegt of the wife.] The reading ‘pati’ (the husband) is found in 
some copies: but thag of ‘patni’ (the wife) appears to be*the more prevalent, and on 
that account adopted in the translation. The author does not mean that the gift of a 
Bon, without the asseht of the wife, dos be invalid, but with reference to his doctrine, 
in Sect. IV, S 15, that, such assent is ess?ntial to render the gift preferable. 
f ® 

16. Through an appointment [to raise issue on another's wife] arl, so forthe] By 
such an appointment por marriage, p n like. i 


j 9 
As[is the case] of the son of a brbther, &c. &c.] Such son, might hafo been begot- 
ten by the adopter himself, had he been appointed by fhe husband of the boy'a mother, 
on account of his own impotencey to raise up issue om his wife ; or, if the adopter him- 
self, had married, the mother of the boy. B i 


mo Tuc ss Sth As Pee ee ee eius o hdb uode M Lexar doce eu Sd Peleuze 345. 22) eee 


p ‘ : 


' V, infra $ 7, Sect. VII where this passage from the Vedaa, is cited at large, 
* ? 31 2 . 
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Deduction, that a 
brotb^r. uncle, &c. 
who could not have 
been beg. tten by the 
adopter, are not to 
be adopted. 


To which position, 
8 subsequent passage 
of the same author 
has reference. 


Where, the term 
‘sister’sson’ includes 
allnet resembling a 
son, on account of 
prohibited connec- 
tion. 


As explained. 


? 


19. 


Passage of the 
Grihyaparisishta, 
describir" prohibit- 
ed connection in the 
case of marriage 
aoe and explain- 
ed. 


DATTAKA-MIMANSA. SEC, V, 


17. Accordingly, the orother, paternal and 
maternal uncles, the daughter's son, and that of the 
aiste”, are excluded » ror they bear not resemblance 
to a son. 


18. Intending this very position, it is declared 
in the sequel, by the same author :—* The daughter's 
son, and the sister’s son, are declared to be the sons of 
Qudras. For the three superior tribes, a sister's son, 
is no where [mentioned as] ason.*” Here even, the 
term ‘sister’s son’ is illustrative of the whole not 
resembling a son, for prohibited connection is common 
to them all. Now, prohibited connection is the unfit- 
ness, [of the son proposed to be adopted,] to have 
been begotten by the individual himself, through 
appointment [to raise issue on the wife of another.] 


“The mutual relation between a couple, being analogous 


to the one, being the father or mother of the other, 
connection 1s forbidden : as for instance,- -the daugh- 
te- of the wife's sister, and the sister of the paternal 
uncles wife. —The meaning ofthe text is this. 
Where, the relation of the couple, that is of the 
bride and bridegroom, bears analogy *o that of father 
or mother: if the bridegroom be, as it were, father 


of the weide. or the bride stand in the light of mother, to the bridegroom, 


such a marriage is à prohibited connection. 


The two examples ilustrate 


these cases in their order. 


20. In the same manner as in the above text, of the Grihyapari- 


Conclusion, that, 
one with whose 
mother the adopter 
could not have lg- 
gally married, must 
not be adopted. 


sishta,' on marriage, prohibited connection, in the 
case of marriagc, is excepted ; so, in the case in ques- 
tion, [one, who, if begotten by tue adopter, would 
have been the sou of] a prohibited connection, must 
be excepted; in other words, such person is to be 
adopted, as with the mother of whom, the adopter 
might have carnal knowledge. 


Annotations 


20. In he case in question.) That of adop ion. 


———— NR LAI TERR ale ————M——— AQ A alte ROTA “eget EE Seep 


* V. supra 2, 74. 


* The translator has here omitted an T in the original, by other terms, 


of the words used in the quotation, to express the daughter of the wife's sister, and te 
sister of the paternal uncle's wife. The translation in English would be a ludicrous 
tautoiogy. 
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21. “ Accompanied with dancing, songs and benedictory words, 

Caunakhaconting. PAVN g seated him in the middle of the house : hawing 

ed from § 15. according to ordinance, offered a burnt offering of 

milk and curds, (to each incarttatidn,) with recitation 

of the mystical invocation,—' Yastva-hrida:" the portion of the Rig- 

veda, commencing, — tubhyam-agne:” and the five prayers, of which 
the initial words of the first, are Somo-dadat, &c.’ ” i 


e e 
. 22. The meaning is,— with such seven incanta- 
Explanation. tions, having offered seven burnt offerings of milk 


and curds. 


23. Vriddha Gautama, propounds’ a special rule: * Let him then, 
Rule propounded Cause to be offered, as burnt offerings, an hundred 
by Vriddha Gau. oblations of milk with liquid butter, contemplating 
tama. in his mind, as the object, the lord of created beings, 
with recitation of the prayer “ prajapate-na-tva-detam, &c.” 
rd 


24. The stanzas, which follow the passage, [of 
Stanzas following, i : er. 
the part of Caunakha Caunakha last quoted,] eommencing,—* The adop- 
in & 15, have been tion of a son, by a Bráhmana, &c.”* and ending 
before cited and ex- with —‘ such gift is to be made on account of difti- 
plained. » E : - 7 
culty,— t having been before explained. 


23. Next in order, to these stanzas, is this passage,—“ Let the 
best of the regenerate to the extent of his ability 


Caunakha continued, ae T 
bestow a gratuity ou the officiating priest. 
«o 


Comment. 26. “The best of the regenerate."] A Brahmána. 
Text. 27. “A king half even of his dominion: next 


" . i hd . 
in order, a Vaigya three hundred pieces." 
* 


28. ' Half efen of his dominion/] The produce for one year, of 

half his dominion; for a text of Vriddha Gautama, 
e — reciteg,—' Let him proffer the profits, arising from 
half his dominion, Teceived in one year." And, this is with respect to 
one of the royal tijbe.—' Pieces] Three hundred stampt coins (nánaka), 
and this must bà understood, to mean of gold, silver or copper, with 
reference to the state of the ‘n ividual, being superior, middling, or 
inferior, respectively : on account’ of the text of Vriddha Gautama,— 
* Let him proffer three hundred pieces in gold, or in silver, or in*cop- 
per, according as his condition Way be superior, or otherwise” 


Comment. 


: K v 
Text. 29., “ A Çúdra, the whole even of his property : 


if indigent to the extent of hfs means"* ,. 
€ 


eee —À——À Let rt at m - m u a reme amt ta ia Ren 
Renee eer a Rae monet a al BORA oa arl t tq ip tineis Bate Hm Mei KB AME TTA ed do UB rH Hur Mun um mcm sam mae maie om ener tu itat epis emen niet 


' Sect, 11, $ 2, et. seq. + Sect, IV, $ 1, 8, 18, 19, Z0 & 21. 
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30. 


Comment. 
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“The whole of lis property.”] That is, the amonnt earned 


by the labour of one year. for, the expression,— 
* Received in one year,'*—is not special; and there 


is this prohibition, “ if offspring exist, the whole of the property, must 


not be given." 


Jl. Vasishtha propounds another mode. “ Man produced from 


Mode of adoption 
propounded Ly Va- 
sishtha. 


to sell or to abandon, their son. 


virile secd and uterine blood, proceeds from his 
father and his mother, as an effect from its cause. 
Therefore, his father and mother have power to give, 
But let no man give or accept, an 


only son: for, he is [destined] to continue the line of his ancestors. 
Let* not a woman give or accept a son, unless with the assent of her 
husband. A person being about to adopt a son, should take an unre- 
mote kinsman, or the near relation of a kinsman, having convened his 
kindred and announced his intention to the king, and having offered 
a burnt offering, with recitation of the prayers denominated * Vyáhriti 
in the middle ‘of his dwelling. But, if a doubt arise, let him set apart 
like a Cüdra, one whose kindred are remote. For, it is declared [in 
the Vedas] ‘ Many are saved by one. Whena son has been adopted, 
if a legitimate son, be afterwards born, the given son, shares a fourth 


part." 


32. 


First part of this 
text has been before 
explainc 3, 


‘Kindred’ and 
other terms explain- 
ed. 


34. 'With 


Import of the 
phrase ‘with reci- 
tation of the prayers, 
&c.' 


Term ‘ unremote 
kinsman’ before ex- 
plained. 


Of this, the part commencing from,— Man produced from 


33 


virile seed and uterine blood, &c." and endiug,— 
“ unless with the assent of her husband,—" has been 
before explained. 


33. ' Kindred] The kindred of himself, his 
father and mother—' The king.’] The chief of the 
villaze.—' Dwelling] His nouse. 


recitation of prayers, &e'] On ennclusion of the 


* ajyabhdga’ sacraments, having ofred with fire, four 
oblations with recitation of the prayers, denomi- 
nated * Vyahriti" severally, and collectively. Such 
is the meaning. 


35. ‘An unremote kinsman’) this has been 
explained. 


Annotatis s. 


35. The prayers denominated ‘ Vy&hriti, &c.] These are three prayers iu the 
Vedas, distinguished, by pre-eminence, by this term: and when recited consecutively, 


they are denominated, Maha Vy4hriti, or great V yal riti. 


This term, in its original 


sense, sigu‘fies nunciation. 


T ——. 


M M—— — MÀ € vM MA mar MN à dL Ln am 
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* Occurring in the passage of Vriddha Gautama, cited in § 28, 


T V. Supra Sect. 2 $ 16. 
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36. ' But if HUNE arise, &c/] He, whose kinsmen are in a djstant 
But if ‘a doupg COUNtry, is one whose kindred are remote, being 
arise,&c.' explained. Widely different by country and language! should 
such a person be adopted, a doubt even exists, with 

respect to his race, disposition, and so forth; this being the case, let 
him set him apart like a Cudras: until the ascertainment [of doubtful 
particulars] let him not hold communion with him; this is the meaning. 


* LI e . e 
97. On this point the author subjoins a passage of revealed law, 
as a reason. “ It is declared, &c." through one son, 
Explanation of the «many, —the father and Other ancestors,—are to be 
t Y . . » 
passage, ‘It is de- saved. On this account the adoption of a son fakes 
clared, &c.’ which is - 
subjoinedasareason. Place: not that through one, many may be condemn- 
ed: now, a doubt existing, on one side, condemna- 
tion is possible: therefore, he should not hold communion with him : 


for an offence, though eventual, must be avoided. 


a 

38. But, the author of the Kalpataru, adverting to the reading,— 
Dirak aaie asaunikrishtam-eva"—says: “ ‘one even whose 
and construction ia kinsmen are not at hand, (asannikrishtam-eva) — 
the Kalpataru; notic- oven one whose good or badquafities are not known. 
ed. The particle ‘eva’ is in the’ sense of— Cven—or 
though. ‘ But if doubt arise’; —on account of his kinsmen, not being 
near, should a doubt, with respect to hi. class arise; considering him 
as a Cdra, let him set him aside, destitute even of initiation—A Gudra 
even, is indecd a son, this is the implied import.” 


39: Either of these expositions of the implied meaning, if*inac- 
curate: for the adoption of one of a different class 
And shown to be 7, : i z oe AN 
inüccuEaie: is forbidden. Therefore the passage in its obvious 
sense only is correct. . 


40. After'the adoption of a'son given, should a real legitimate 

The part “ when, * son. be born, the author (Vasishtha) propounds a 

&c.” impliesa special special provision with respect to the division of the 

rule. ° , heribage ;—^ when, &e.” The meaning is: this son 

given, being adopted, if a real legitimate son be born, then the son 
given, receives a.quarter-share : not an entire share (a). 


Annotations. 


e 
38. But the author of the Kaletar, &e.] A variety gf reading ahd interpreta- 
tions of the passage of Vasishtha, leve referred to, occur. The passafe as read by 
Nandá, 18 thus: < adura-bandhavain-bandhu-safnikni@itam-eva pratigribniyat >’ which 
is rendered, should take an uurquote kinsman, or the near relation of a kinsman-—The 
variation of readiug, in the Kalpataru noticed, is gle sulsstitution of ‘easayuikrishtam’ 
for * bandhu-sanuikrishtam’ ; and the passage is aceordingly diferently explained in that 
work : the variety in the receding and interpretation of this pagsage, is fully uoticed by 
Mr. Colebrooke, in a note subjoiued to chap. I. sect. XI. $ 13, of his translation of the 
Mitákshará on inheritance. " 


(a) See 1 Mai. H. C. Rep., 49: 1 Morl. Dig. 390 


246 DATTAKA-MIMANSA SEC. V, 


i 4l. Itistobeconsiderec, whether this form [for 
It is .. topic for con- : : : : : | 
sideration, to what ®&doption] in question, is to be applied, [gene ally] 
sous the form pre. to the son bought, and the rest, or its application be 
EA. for adoption | dotermined by the distinetion in the part, which pre- 
a 3. : oe : 
d coded ; —“ to give, sell, or abandon their son." 


42. Baudhayana, propounds a particular rule, for those following 
Badia copio: the Taittiri portion of the Vcdas;—* We are about 
pounds a particular to explain the mode, for the adoption of à KON m~ 
rule in respect to (here follows the same, as in the quotation from 
fee po e. Vasishiha, from * Man produced, &e" down to, 
the Vedas. * unless with the assent of her husband") “ One 
about to adopt, produces two pieces of cloth, a pair 

of car-rings, a ring, and a priest, thoroughly read in the Vedas, a bunch 
of sixty-four stems of the kuga grass, and fuel of the ‘ purna’ tree.* 
Then having invited kinsmen, into the middle of the dwelling, and 
having made a:representation to the king: having sat down by the 
direction of a Brahmana,t in the assembly, or in the middle of his 
house: having caused to be exclaimed, auspicious day ! benediction! 
prosperity !: having performed rites, commencing with the recitation 
of the prayer ‘ Yaddeváyajana, down to the placing the vessels for 
water: nav:ng advanced before the giver, let him thus beg * give me 
this son.” The other replies * I give? He reecives the child [and says] 
‘Treccived thee, for the saxe of religious duty. J adopt thee, for 
offspring’ Then having adorned him, with cloths and ear-rings and 
ring: h»viug performed the investiture, and other ceremonials, down 
to the kindliag, a flaine of fire: having dressed the oblations, he offers 
à burni offering. After having recited the incantation in the first 
chapter of the [Yajur] Veda, commencing * (Yas-tvá-hridákirináma- 
nyamana) with recitation of the sacrificial prayer “ Yasimai-tvan-~ 
sukritejata-vede, &c." he offers a burnt offering—Nest, having per- 
formed the burnt sacraments, wher» the prayers denceminated * vyáh- 


Annotations. 


41. Itis to be considered, &c.] It is subsequently determined, that the form is 
applicable to the sons made, and self-given, as wclas the three sons, indicated by the 
terms,—‘‘ to give, scll, or abandon" viz, the sc is given, bought, and deserted. (v. 
infra § 49, 50, and 51.) 


_ The Taittiri portion of the Vedas.] This is included in tho Yojur Veda, and takes 
its name from ‘ titti-i’ a partridge—‘ The text of ‘nis Veda being diszorged by Yájfiya- 
valkya, in a tangible form, and picked up by the rest of Vaisampiyani’s disciples, who 
for the purpose assumed the shape of partridges—” (Wilson in his Dictionary c1 the 
word—taittiriya. ) 


| RS correa rdiet BR rite an IA — eu 
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* Butca frondosa. 


t Tho reading iu copies of original gives “ having presented Brahmanas with pre- 
pared food’? but this appearing érroneous and inconsistent with practice, the translator 
has adopted the reading in the Dattaka Chandrika. 
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riti’ are recited : [and] that designated svishta-krit* with othergcere- 
monials, being completéd, down to the bestéwing an excellent cow, he 
presents the fee [saying, ‘yotrs arc] these two cloths, tho efr-rings, 
and the ring likewise.” But subsequently, if a real legitimate son is 
born, he [the adopted son] succeeds to a fourth share; so says Baud- 
hayana.” 


* 

43. As for the text of Vriddha Gautama, “ A given gon abound- 
PR ing in good, qualities (yatha-jate) existing: should a 
dha Guten: Pas legitimate b. be born at any time: let both be equal 
timing an equal sharers of the father's whole estate.” That must be 
partition between construed, as supposing the former possessed of good 
E ois: m qualities, and the lezitimateson, destitute of the samo: 
fers to where, the on account of the epithet * yatha-jata’ (abounding in 
first possesses, and mood qualities’). He, in whom there is a ‘játa, ihat 
e ee is an assemblage (samuha) of good qualities, (implied 
by ‘yatha’) is < yatha-jata,—one abounding in good 
qualities. This is the meaning; for, the term * yatha” is significant of 

similitude, depending on quality. 


44. Accordingly, by this text, (“of the men, to whom a son has 
FIM been given, adorned with every virtue, hc. even, shall 
This construction, le 1, iS DEM ias! a hee DEM 
supported by a text —'& cet ie hier itage, though duly brought from ac ifferent 
of Manu. family," Manu hath declared on defect of the real 
,Condusion as io legitimate son, the succession [of the son given,]to the 
its accuracy. MN: HA "M , TS p 
whole heritage. Therefore, his participatien of a 
. - . A } ° » * D . * - 
moiety, a legitimate son [not possessing good qualities] existing, is ewen 


proper. 


45. The same author propounds a special rule, should the due 
form for adoption, not be observed : * He, who adopts 
The sawe autho? a son, without ohgerving the rules ordained, should 

provides against an’ MN UID: E t 4 f ewer 
informal adoption, Make him a participator of the rites of marriage: no 
a sharer of the wealth. 


© 

46. Theemeaning is; the marriage only, of one adopted, without 
"e _ Vhe form fer adoption, is to be performed ; no wealth 
p Exposition of his , is to be bestowed on him: oñ the contrary, in such 
e case, the di and the rest even succeed to the estato : 

for, without observance of forth, pis filial relation is not produced. 

~ e 

47. * Accordingly Vriddha Gautama. |," The sons given, puvetfased, 
and the restà who are adopted from those*of his own 
Bir pra d general family, by observance “of form Require the 
to constitute the fi. state of lineage [to the adopter]; but the relation of 
lial rolation of the gapinda,‘is not included," Here, there ig thjs restric- 
adopted, declaredby tivo rule : * by observance of form only, acquired the 


Vriddha Gautama. ; : i ! ME 
Š i state of lineage ; for, the forms fer gift, anel so forth,. 


Fuente Ria mm ma em HA AM ORRIN em ht a . - EE EE LI 


. 
.* This sacrament is so called from the prayer, read on tho qccsSion. 
e 


248 DATTAKA-MIMANSA SEC. V, 


from being comprehended ii tuo descriptions of the son given and the 
rest, [are necessary to] complete the peculiar nature of each. For 
instance, [in Manu’! deseription of the son given], it is said: “ give as 
a son in a time of distress confirming, the gift with water"; here the 
mention of water is illustrative of the whole form necessary for the 
gift [of a son]; and hence the form for adoption also is implied : for a 
text of Manu expresses,—' Though duly brought from a different 
family. The meaning is ‘ obtained legally,—according to form.’ 


i 

48. “Purchased anc the rest.” Py the word ‘rest? the sons made, 
What three sons Ceserted and self-given, are included. For, by the 
are denoted by the expression “as specified" in the text subjoined, it is 
word ‘rest’ used by declared by Manu, that those only, who are qualified 
Vriddha Gautama. by the form, indicated in their respective descriptions, 
are substitutes for sons. “The sages declare these eleven sous, (the 
son of the wife and the rest) as specified, to be substitutes for the real 
legitimate son; for, the obsequies would fail" Accordingly in the 
description of the son made, —* whom being equal in class a man affi- 
liates (prakuryat,) &e”—by the preposition ‘pra’ [which has a perfec- 
five import],—in the description of the son deserted “whom a man 
receives (peri-grihniyat) as his own son, &c.”—by the preposition * pari' 
fimplying thoroughly ]—and 1n the description of the son self-given,— 
“who offers (sparsayct) himself, &c."—by the verb ‘offer’ synonymous 
with ‘give; reception in adoption (parigraha) with the observance of 

form, is declared. 


annotutions. 

48. . By theword ‘rest’ the sons made, &c.] Thereasoningof the author, in ‘restricting 
ihe word ‘rest’ occurring in Vriddha Gautama's text, as denoting only the sons made, 
deserted and self-given, is not obvious. It should be observed, tnat, this text refers to 
sons, wbo may be adopted by an overt act of reception, from amongst those of the same 
family, whose filia relation is declared to be produced by the observance of form only, 
(of course the foem applicable to such adoption) ; and whose relation, as sapinda (mean- 
ing here by blood) is barred. The author restricty the sons alluded to in this text, 
whom the terms ‘the rest? denote to the three mentioned, by referrmg to Manu, who 
declares that, the sons only, as previously described by him, ate substitutes for the 
real son; or in other words, posSessing filial re) tion. But of t^e descriptions which 
preceded, in these only of the sons made, qos rted and self-given (besides, the son 
given and bought,) is adoption, by an overt sd of reception, and with the ob^srvance of 
ihe form proper for the same, indicated. Thus, in the descriptions of the sons made 
and deserted, the species of adoption, in question, with the observance of the proper 
form is implied by tlie verbs * pra-kuryát! and ‘q Arigrihniyat! meaning literally, ‘com- 
pletely make) and ‘thoroughly receives.’ Thelson self-given, described as one who 
* offers (sparsayet) himself, &e.’ and the author explains this verb as synonymous, with, 
— to give : but the gift cannot be completed without an overt act of reception on the 
adopters part nerfected by the observance of the proper form. The same may be ob- 
served, tu rhe case of the sons. given and bought. On the other hand, the other six 
sous cannot be referred to in Vriddha Gautaina’s text, as in their descriptions by Manu, 

. adoption with an overt act of reception, and observance of form for such adoption, *s 
not implied ; and besides there are connected by blood, as containing portions of either 
of the aloptive father, or his wife, and those who on that account were before declared, 
to be adoptive sons ef right (v. Sect. 1, § 34 and 35.) 
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49. Intending the same, after havinc premised ,—“ therefore his 


The form pro- 
pounded by Vasish- 
tha is applicable to 
the five sons, in 
question. 


fath»r and mother have power to give, sell or &ban- 
don their son," by Vasishtha also is the form for 
adoption declared. “A person being about to adopt 
a son, &c." Now from the expression ‘adopt’ (pari- 
graha), this form is to be applied ‘to the adoption 


likewise of the sons made, a self-given: for the same is implitd by 
Manu by each preposition regpectively [iù their several descriptions. ] 
e 


Conclusion that 
their filial relation 
is produced by the 
obsetvance of a form 
only. 


ol. 


In the same man- 
ner, as iu the case of 
the sonof the wife, 
asdeclared by Manu. 

Ya jnavalk ya. 


procreated hy an outcaste."* 


50. "Therefore the filial relation of these five 
sons proceeds from adoption only with observance 
of the form of either Vasishtha or Caunakha ; not 
otherwise. i : i 


As has been determined in the case of the son of the. wife 


by Manu and Yájnavalkya: for, [the necessity of] 
observing form, is declared affirmatively and nega- 
tively in these and other texts—* Even the son of a 
wife duly authorized not begotten according to law 
is unworthy of the paternal estate. For he was 
* Either brother appqinted for this pur- 


pose who deviates from the strict rule and acts fran carnal desire shall 


be degraded, &e.” + di 
52. As for what is declared in the &ubodhiní, a commentary on 
bad ad , « : 
the Mitákshará,—*" and the elders regard that pro- 
An inference to 


the contrary, which 
might be drawn, 
from a passage ot 
the Subodhini, in- 
admissible. 


, Being at variance 
with aut&uhorities 
cited ; and a text of* 
Paithinasi. 


perty as temporal; like the filial relation «and so 
forth :” that must be rejected, as contratticted ; gimce 
ib is repugnant to authorities cited: and because 
from the adoption only of a holy saint (@rsha) (that 
is,—ne propounded by a holy saint) the relation 
as son 1s declared to proceed by Paithinasi in this 
text; “Now these sons given, purchased and made, 


eand the son of the appointed daughter who are in 


this case affiliated through the adoption of a holy 


saint by another are not sons of two fathers [being] tnconnected to 
XT 3 $ L/ d 4 2 (^ M a v an » 
those of the family, (asangata-kulinadv) amushyayana.} 


53. Such, te whom those of the family (that is the family of the 


Explanation of the 
text, 


e natural fatier) are not eonnected, [are asangata- 


kulíua ; and f pprsons not sons of two fathers and the 
same, [are asangata-kulinadvyamushydyana.| , The 


te OT, OR ———— net P e A RIERA d 
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Annotations. 


49. Now from the expression ‘adopt’ (parigraba)) Literally completely receiving. 


53. Persons sons of two fathers and the same”) The author analyzes Paithinasi’s 
phrase ‘asangata-kulinadvyamushyayana.’ He begins by explaining the first member 


* Manu 9, 146.. 


— MESSER men Ree — eam 
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t Yajnavalkya. | a 
~ 32 
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meaning isj—those who ara adopted according to the form of a holy 
sain. are not allied to those of the family of th: natural father : there- 
fore they are not sons of two fathers. 


54. Or the reading 'Dvyámushyáyaná (sons of two fathers) 

. may be admitted. For it will be declared in the 

Anovher reading gequel* that where, both the natural and adoptive 
noticed as admis- P^ ; 

sible. fathers perform the d fferent ceremonies, the state 


as son of two fathers ensues. 


55. “Although it nay be used like the word Indra and so forth; 
Pause p Mud: still, since the prevailing sense proceeds from 
bátithi cadicate that popular recognition and the production of [a son] 
filial relation only is ordained in holy writ, the general acceptation of 


proceeds from the ‘gon,’ like the general acceptation of ‘wife’ and the 
observance of cere- 


nonis: like, must be understood." By the purport of this 
and other passages, Medhátithi also declares the 


Li 
filial relation in adopted sons to be occasioned only by the proper 
ceremonies. 


56. Itistherefoie established that the filial relation of adopted 
General conclusion. sons 1s occasioned only by the [proper] ceremonies. 


Of gift, acceptance, a burnt sacrament, and so forth 
should either be wanting, the filial relation even fails. 


Annotations, 


of this complex expression 'asangata-kulina' which is itself a compound and then 
indicates the class of compound to which the whole is to be referred. Thus the 
sentence ‘persons sons of two fathers, &c.’ shews that the complex phrase in question 
is a karmadháru srmáca, or compound of nouns, designating the same person ; and not 


a dvandva samaca, or conjunct compound of nouns indicating dist.nct persons, but 
having a common government. 


54. Or the reading, &c.] The variation in the reading noticed consists in 
‘Dvyamushyayana’ being read without the priv itive a, instead of with it, as in that 
preferred by Nanda, If that now noticed be ad pted, sangata-kulina (connected, &c. 
must be construed as contained in the text instead of asangata-kulina (unconnected, 15) 
For bv the rules of orthography, whether ‘dé’ (which occurs in Paithinas;s text) be 
followed by sangata or asangata in coalition, the same form 'te.:angata! is exhibited, 
though it is sual to insert a diacritical mark equivalent to our apostrophe to denote 
the presence of the vow.] a. 


55. Like the word Indra and so forth.] The word Indra is figuratively used, to 


express à person of great wealth: the word son may in the same manner be used in a 
figurative sense. 


Em emp arit jam dtt B a 


* V, Infra Sect. 6,5 11. 
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SECTION ‘I. 


—— alii ———— 


Rule for Succession where the real som and one formally adopted ; and 
where one formally and one informally adopted may co-exist— 
Relation 4n respect to family and sc forth of the absolutely 
adopted son—of” the Du’ \émushyéyand—who is described. 


-—-~+>--—- 


1. Next should the real legitimate son and ‘son 
Gaunakha provides ^ given and son adopted, without observance of form 
for the cases were a © à 
real son and an be co-existent; the same author propounds the 
adopted son, andone succession to the estate. “Him, existing,—a son 
formally and one in- being created: and a son given, existing,—one being 
formaly adopted d 1] 
may co-exist, adopte informally: that estate is his. only who is 
justly master of the father's wealth." 


2. “Him,’—the real legitimate son existing ; whatever son is 

created by adoption and so forth ; of these to him 

Interpretation of only, who is master of the father’s wealth ‘justly, 

the part of his text that is—by obvious inherent right,—does that estate 
providisg for the o R . k 

test-case. belong: not to another. The meaning is thatif a 

real legitimate son exist, the adopted son is*not a 

sharer of the wealth: for in the affiliation of a son, the 1/$n-existgnee 

even of real legitimate issue is an essential condition. 


3. Thus a son given, that is one adopted according to form 
existing, should g son be made without observance 
of law: of these likewise the son-given only is 
participant of the estate, not the one adopted with- 
out observance of law. Such is the meaning: for, ordained form alone 
produces the filial relatidn. 


+ 
© 
Of that providing’ 
for the second case. 


4. Shculd a Son-given, and the real legitimate 

A son adopted son exist tog ther, the son-given does not receive the 

E sel pus Bas pes share of an elddr brother. This, the same author pro- 
right of primogeni- , pounds, —" Subsequent to the adoption of a *son- 
ture as shewn by * given, other sons being born, —shofild the father 
another-text of (ou: divide his estate; let him not be the partaker of the 


kh 
og share of an elder brother." 
5. The meaning `s this,—after the adoption, of a son-given, a 


legit: mate son also being born: theeson-given, does 
not receive the share of an elder brother.: ° 


e 


Text explained. 
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6. Manu next propounds another rule. “A given-son must 
never claim the family anc. estate of his natural 
father(a) The funeral cake follows the family and. 
estate ; but of him who has given away his son, the 

obsequies fail.” | 


A rule propounded 
by Manu. 


7. The son-given must never claim his natural father’s family 
and estate. Thus, ‘the obsequies—that is, the 
funeral repast [which would have been] performed 
by the son-given fails of him who has civen away his son. 


Explanation. 


8. The author of the Chandriká thus explains, “By this i» is 

o "P declared that by the act alone, creating the filial 

pu TUNES relation, properby of the son-given in the estate of 

his adopter is established, and connection to him as 

belonging to the same family ensues: But through extinction of the 

filial relation from the mere gift, the property of the son-given in the 

estate of the Liver is extinguished ; and connection to the family of 
the giver annulled."* i 


9. But although by the text of Manu, connection tp the family 

of the natural parent is annulled: what proof 1s 

A text of. Vrhat there as to the connection to the family of the 
y NON AE adopter being established? on this point Vrhat 
the adopted father Manu detlares,—* sons given, purchased and the 
is established. rest retain relation of sapinda to the natural father 
as extending to the fifth and seventh degrees; like 


this genera] ‘amily, [which is] also that of their adopter.” 


10. The relation as sapinda of sons given, purchased and the 
Vixulumition ut tbe rest to. the natural parent continues: by gift, and 
text. so forth even that does not fail; for by reason of 
| consisting in connection through containing portions 

{of the natural father], it is not possibly to be removed while the body 
lasts. By this it is declared that the relation of sapinda in question 
is the consanguineal connection only and not connection by the ' pinda’ 
or funeral cake; for that this latter is barred is 5hewr by this passage,— 
“Of him who has given away his son the obsequirs fail.”  Anticipat- 
ing a question as to the extent of this relation as sapinda, the 


ee ee 


eS eee | ENS 


pa tto 9 


Annotations. 


10. By-this it is déclared, &c.] The word : ‘ pinda' signifies either the * body’ or a 
‘cake’ or ball of food presented to tue manes of the deceased; the word ‘s: pinda’ 


therefore, may denote either oue consanguineally related, or one connected, through an 
oblation of such funeral cake. 
p © 


MPa aita 
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. (a) See 1 Mad. H. C. Rep. 182. 
* Vide Smiti Chandrika, Sec, 11, § 19, where this quotation in part occurs. 
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author adds, —“ Extending to the fifth and to the seventh degree, 
&e.” The meaning is tiis: ‘Extending to the fifth degree’-—compHet- 


ing five, that is—embracing,—tive degrees. 
the seventh degree.’ à 


11. 


A text of Gautama 
confirmatory. 


12. 


The word ‘viji’ 
oceurring denotes 
generally the natu- 
ral father of any 
description of adop- 
tive sou, as proved 
by a text of Manu. 


13. 


Of whose text the 
sentence ‘they are 
sons, &c.' is to de- 
clare the connection 
of sapinda. 

And the expre-- 
sion ‘no other’ to 
denote the adopter. 


* 


‘They are sons of that person.’ 


So of the expression ‘ to 


Gautama also, * With the kinsmen on the side of the father 


(viz. of the procreator viji) beyond' the seventh 
degree; ang with those«on the mother's side beyond 
the fifth, & ” , 


Here the word ‘viji (the procreator) is used for the sake of 


comprehending every one even, the natural father of 
à son given and so. forth; not merely the natyral 
father of the son of the wife only: fora text of Manu 
expresses, “ As for these, denominated from the 
context sons though produced from the seed (víja) 
of others: they are [sons] of that person from whose 
seed they severally sprang ; and of n$ other.* 

This declaration that they 
are sons is for the sake of propounding the connec- 
tion of sapinda [by the body}; and not to establish 
filial relation. For that would be at variancé with 
the declaration of filial relation [to the adoptive 
father] contained in ‘this and other texts,—* Of 
these twelve sons of men, &c."T—' Of no other] not 
of the adopter. 


14. But analogous to the case of the daughter may not tiè re- 


Objection that the 
relation as sapinda, 
niay subsist to both, 
fathers, rbfuted by. 
a text of Vriddha 
Gautama. 


lation of ‘sapinda’ to both [the giver and the receiver] 
be admitted : for like the state of lineage, the relation 
of sapinda is established by the adoption.— Should 
this be objected jit is wrong; for it would, be at 
variance with the text of .Vriddha Gautama.—* The 
sons given, purchased and the rest who are adopted 


Annotations. 


12. Here the word ‘ viji’ is m! &c.] This word: signifying literally the owner 
of the seed, ig more particularly used$t devote the person appointed to raise issue on 


the wife 


another: in contradistinction to the husband of such woman, technically 
called the ‘kshetri,’ or owner of the soil. 


The author accordingly dgems it neeessary 


to explain that the word as used by Gautama has not such particularyand limited sense : 
this he supports by referring to a text of Manu, where the word * vija’ or Beed is used, 
in respect to the natural father of any subsidiary son. 


14. But analogous to the case of a daughter.] °A damsel retains the relation of 
sapinda to her father who gives Md acquires the same to her husband who receives her 
: : 


in marriage. 


bor te 


* Manu 9, 181.. 


— —] 
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from those of his own general family by observance of form od a 
the state of lineage [to the adopter] But tke relation of sapinda is 


not included." 


15. Those sous given and the rest who are adopted ‘from those 


Explanation of his 


text, 


of his own general family’—trom among his general 
family acquire by ihe observance of form ‘the state 
of lineage —the state of offspring. But in respect to 


these the relation of sapinda ‘is not in luded' by the form,—meaning 
—1is not established. 


Which, @ fortiori, 


bars, the relation of 


sapinda, in the case 
of one of a different 
general family. 


17. 


Argument in fa- 
vour of the gencral 
position, as to the 
consanyuineal rela- 
tion of sapinda to 
the adopter, “ot ex- 
isting inthe adopted. 


A nd this is proper. 


16. If the relation of sapinda be not established 
in those even of the same general family, it is 
declared a fortiori, that such relation is not produced 
in the case of one of a different general family. 


As [in the ease of the daughter] by 
reason of her proceeding from the father and produc- 
ing in concert with the husband, the same body [their 
issue] the relation of sapinda [by the body] to both 
is established : in the same manner in the case of the 
Soa given it is not established ; for though he proceed 
from the natural father, the producing in concert 
with the adopter a common body is wanting. 


18. Accordingly, Devala in the text subjoined (since the family 


Which is cor ^rm- 
a text of 


ed b, 
Devala. 


name, à share on vhe funeral cake are specified,) by 
the term ‘merely,’ bars the relation even of sapinda.— 
“ For the sake of religious merit [being adopted] like 


the real son under the family name of each respectively, (tat-tat- 


gotrena) sons 


[who are}, reared : for such merely participation ina 


share, and [the oblation of] the funeral cake is declared." 


19. But is not this irrelevant to the subject proposed: for it 


E 

Opponent’s objec- 

tion that Devala’s 

text regards a parti- 

cular son for religi- 
ous merit. 


intent,) the relation of sapinda to the adopter. 


regards the son for religious merit. Thus :—in those 
sons who like the real son are reared for the sake of 
religious merit ‘under che family name of each res- 
pectively,' (that is under the family name severally 
of each only,) does the mere participation alone in a 
share and the funeral cake vest : not, (for such is the 
Hence the text im- 


ports the wans of connection of sapinda of that son oaly to the adop- 
tive father . not of the son-given. 


‘Annotations. 


18. Devala in the text subjoined.] In the Vyavahara Mayukha, this text is cited 
as attributed to Narada and alleged to be unauthentic. 
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20. This objection if made, is denied For a son for religious 

Retuted merit (dharma-putra) is not admitted, as [such "d- 

. mission] would be at variance with the enumeration 

in this text,—‘ Of the twelve sons of men whdm Manu sprung from 

the self-existent has named, &c.” ;—or even were ‘such son admitted 

as he is not classed in the series of heirs, (the wife and the rest,) he 

could not participate in a share *and the connection of sapinda,’ not 

being possibly implied ¿to forfid it would’ be unmeaning. Therefore, 

that text regards only the som: since it propounds participation in a 
share. 


'91. Now of the text in question this is the meaning, ‘For the 
Explanation of sake of religious merit/,— (that. is, for the sake of 
Desain tort. acquiring religious merit obviating the exclusion of 
the man himself from heaven,) after being adopted 
‘like the real son,—(that is as substitutes for the same;) by the adop- 
ter, ‘under the family name of each respectively',——(that is, even under 
a family name, different with reference to the natural father,) sons who 
are reared: in these merely participation alone in the heritage and 
[the oblation of] the funeral cake of the adopter vests: not connection 
as sapinda. Therefore, it is established that in tho text in question 
the connection of the son given as sapinda to the adopter is not de- 
clared ; but on the contrary his connection as such extending to the 
seventh degree inclusive to the family alone of the natural father. 


22. But does it not follow on account of proximity, that sons 
; mentioned in the plural number required Ify the 
Opponent's argu- Pads P» "S m C 
ment, thi? sons are repetition of ‘tat,’ are designated by that pronoun net 
alluded to by the on account of remoteness, the adopting party becom- 
Y s + , ©. ig * * . : > 
p in Devala’s ino possessed of male issue ; for,——it would be im- 
ext. ; . " . 
proper to apply to sueh, whose plurality is dubious, 
9. re . . e h 
the repejition :—the pronoun, ‘ tat’ designating (as it were) a person not 
immediately obvious, cannot bear &n import in the sense of ‘atma 
(self):—and the fossessive pronoun ‘sva’ (own) denoting the person 
immediately obvious, only would have been proper. 


e + 
23. Should this be alleged: we assert the contrary. According 
—- tb the maxim,—" The application of pronouns is to 
See the object nresented to the mind, "—the adopting 


Boer ores -— oc ir nee euren 


L] 
š Annotations. 
22. Required by the repetition of *tat."] This pronoun is repeated te denote that 


the reference to the object is made digtributively it follows, @herefore that the object 
must ' e in the plural. , ; 


‘Not on account of remoteners, the adopting party.] In Devala's text, though not 
expressed, the adopting party is understood as the agent te the verb in gmmpdiate con- 
struction with ‘are reared,’ in the passive voice s and is consequently more remote 
than ‘sons,’ from the phrase ‘ tat-tat-gotrena.' è 


To such whose plurality is dubious.] The agent of the verb *rcar' not bejng ex- ` 
pressed : its plurality or otherwiseds not certain. 
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party isindicated by the »ronoun ‘tat’ (‘of each, &e"). For the being 
thc object presented to the mind, depends on being principal: and the 
being principal, proceeds from being thc object to be perfected, or from 
relation to the effect. Now the father is principal by reason of being 
the object to whom accrues the effect cousisting of heaven, which in 
virtue of such text as,—“ by a sop he conquers worlds, &c.”—is to be 
procuced by an act, the instrument or which is a son : and because by 
thoroughly considering this and other texts, —'* the rights for the father 
consisting of oblations of food, and libs.tions of water to be performed 
by the son, &c."—1it appears the father is the object to be perfected as 
such by rites of oblation of food and so forth, the agent of which is 
the son. 


24. Thus. “He mixes coagulated milk (dadhi) in boiled milk : 
that is a curd of two-milk whey (ámikshá), an obla- 
- E nd analogous tion for the Vaigvadeva set of divinities.” It being 
ning from the t 
Mimánsa cited. * settled, that the curd here alluded to by reason ot 
being formed of mingled coagulated milk aud milk, 
is an altered mode of what was intended to be offered: should it 
be alleged by the opponent that the coagulated milk is what is altered ; 
since that alone designated by the pronoun ‘that,’ (for, the coagulated 
milk mentioned in the accusative case, is principal by reason of the 
milk mentioned in the locative being secondary,) refers to the divi- 
nities :—it is thus demonstrated by the supporter of the right opinion, 
that the milk is what is altered. As the milk is pervaded by the 
coagulated milk, although the object [of the verb * mixes'], by reason 
of this cons^quent result of the import of the passage,—(' he nerfects 
milk by coagulated milk,) the milk alone is principal. Therefore, this 
only designated by the pronoun ‘that, relates to the divinities. Ana- 
logous to this, in the case in point also, it is ccrrect to say, that since 
the father is principal, by being the object to be perfected, he only is 
designated by the pronoun ‘ tat.’ 


Annotations 


24. He mixes coagulated milk (dadh) in boiled milk.} The ruthor alludes to and 
enlarges on a portion of the 9th topic of the Ist section of the 4*h book of Jaimini's 
Mimans3. In the Vedas, this passage occurs. ‘ He mixes coagulated milk, (dadhi) in 
boiled milk, that is a curd of two-milk whey (1miksha), an oblation for the "aicvadeva 
set of divinities, and whey for horses [on particular ceremonies."] In the bart of the 
Mimáusá specificd, it is proposed for a discussion whether the curt and whey, viz. the 
grumous and serous parts of this compound are collectively the object of the act or 
only the curd, Since both are equally produced by the act of admixing the coagulated 
milk. The first supposition might be ‘nferred : ıt is however thus demonstrate¢, that 
the curd, formed as mentioned is the object proposed by the act, and that the whey is 
incidentally or subordinately produced. The curd it is urged is no other than the milk 
itself to "vL ich uhe coagulated milk is admixed, as is argued,-—Ist, from the use of the 
pronoun ‘that’ which indicates the boiled milk, for that is pup e from the 
import of a preceding portion of the Vedas referring to the oblation of curd produce. 
by the process in question, which recites, “consume this milk,"—3d, from the analogy 
of taste, the curd and milk both being sweet : whereas the whey is sour. 
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A , 25. But should it be sbjected, if the son given, 
rgument against p POE sa 
the position, thatthe bear ngt the relation of sapiyda to the family of the 
adopted is not re- adoptive father; why should not his marriage, take 
lated as sapiuda to place therein? Excellent!*we reply,—on account 
the adopter, refuted. "ana : NE: 

of his belonging to the same general family. 


, 
26. Then his marriage mi; ht take place with the offspring of the 
ET ane EE TA adopters sister and so forth, for connection by 
of OTni. ASSEN identity of family and that of sapinda are wanting : 
nor do we at.present find any text prohibitory of 
this. On the contrary, there are passages in favour of it such as, 
“Let not any one marry the daughter of that person, who taught him 
the sávitri incantation : but marriage in the general or also in the 
peculiar family of that person, does not however occasion an offence." 
Yet, this is not an intended consequence : for, it is at variance with the 
universal practice of good persons, uninfringed, and by holy writ 
unforbidden. Therefore, what reason is there against mamwiage in such 
instance. 


Annotations. 


* 

96. 'ávitr! incantation.| This (otherwise called the Cayatri,) 1s a verse of the 
Vedas, the mental recitation of which is an essential part of the daily obscrvances en- 
joined the Brahman to whom, when invested with the characteristic thread, it is taught 
with an injunction of secrecy. For the insertion here of this mystical verse, the curious 
reader is indebted to Ram Mohan Ray, an enlightened Hindu distinguished by learning, 
but still more by the rberality of his sentiments, well evinced in the different publica- 
tions which have emamated from his pen.— Théd'text of the Savitri runs thas: ` 

* 


Oii! Bhur-bhavah-svah! 
Lad 
Tat-savitur-va: 2onyam bhargo devasya dhimahi dhiyo yo nah prachodayat. 


This may be translated, —*' Glory to the Almighty in lys triple character of the 
preserver, the destroyej! and creator :—to the eagth, sky and heavens—We contemplate 
that desirable light of the resplendent : in, who directs oyr intellects.” 


On this Ram Mohan Ray, makes thé éollowing comment founded on interpretative 
passages from the Vedas, Manu and Yájfiavalkya,— ** Om ! This mystical word is gom- 
posed of the letters agu and m, and is the emblem of God the author Gis respectively 
intimated by those three letters) of preservation, destruction and *ereatson. — Those 
letters likewise express that with respect to sentient beings, he sules the states of wak- 
ing, dreaming and sound slceping.— Thfs word is ealled fhe Pranava or high praise.— 
‘Bhur-bhavah-svah’—These words signify the earth, sky and heavens.—This is called 
the vyahriti, or universe, or all comprehending. — These (the pranava and vyahriti) are 
prefixed to the Gayatri, to make it complete. The thfee combined imply that, te con- 
template God, the author of preservation, creation and destruction,—the support of 
sentient beings, in the states of waking, dreaming and sleeping, —who comprthends the 
universe, —and is that desirable inherent light of the resplendent suh; that, as eur uiu 
ternal light directs our understandings towards rightecousness,—or in,short, that dod: 
is all in all." 


83 
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27. On this subject, it ‘s replied by a certain author. “She who 

A reply to which 18 not connected, as sapinda to his mother and father, 
by a certain author, (pitus) and not belunging to the general family of 
is recited. either, is approved amongst twice-born men, for 
espousal and connubial intereourse."* As for the mentioning a female 
not connected as sapinda to the father, in this text of Manu, in which 
[i£ the son of the body were regarded,]*t should have been expressed,— 
“not connected as sapinda to himself’ — :hat is only, to declare, that the 
marriage of an adopted son, must not take place with a woman con- 
nected, as sapinda, to the adoptive father: otherwise, the marriage of 
a bridegroom, the eighth in descent from the common ancestor, (his 
kindred being through his father) with a bride, the sixth from such 
ancestor, (her descent being through her mother) might not take place: 
for being related as sapinda, to the father of the bridegroom, her non- 


connection as such is wanting. But what was required, would not 


thus result: for, it would be at variance with the practice of good 
persons, and -texts of every code of law; such as: “Beyond the fifth 


Annotuttons. 


27. Otherwise]. That is supposing that the real legitimate son were referred to, 
and not the adopted son. 


Her descent being through her mother]. A restriction to this . ffect, was : ecessary : 
for, if a female did not intervene between the proposed bride and ancestor common to 
her, and the bridegroom, they would belong to the same general family, and their 


marriage consequently illegal, as will appear from the following note. 
1 


‘Such as: “ Beyond the fifth, &c.] The passage here cited is from Yajnavalkya. 
The following is a translation of, the text where it occurs, and those immediately pre- 
edding and following. ‘‘ Having given a present to his preceptor, he should perform 
the ablution [prescribed for the conclusion of studertship]: Having completed a 
Veda, or the acts of merit, called *vrata:' or both ; persevering in holiness, let him 
marry a perfect woman: one not previously married or deflowered : beavtiful: unre- 
lated to him as sapinda : his junior: five from disease : having a brother: born in a 
family not following the same Rishis (or patriarchal saints) Beyond the fifth and 
seventh degrees, on the mother's side, and the father's sido, respectively, [the relation 
of sapinda ceases]. From an illustrious race of Brahmanas well versed in holy writ, of 
which ten ancestors are known, [the bride must be taken], but not from one aflected by 
an infectious discrder, though free from reproach.” In the Llitákshará the following 
comment on the quoted part of these stanzas occus. ** ‘On the mother’s side (matritah)’, 
-—that is,—in tne line of vhe mother, after the fifth degree. ‘On the father’s side’— 
that is, —in the line of the father, after the seventh degree, —* the relation of sapinda, 
ceases’ as is understood ; and this term ‘sapin: a’, though on tne force of kindred, ap- 
plying to every degree, refers only to those re tricted : analogous to the words, ‘ nirm- 
mathya’ ‘pankuja’ and the like.+ Accordingly, there are six sapindas *n ascent, the 
father, and the rest: and six in descent, the son, and the rest, and the man himself, is 
the seventh. Should the line diverge, the enumeration should be made until the 
seventh degree, commencing from whence the direction of the lino varies. This is 
applicable so every case.” 


Cai 


g C———-—-————————————— T M TTL en daam NN uem prim s en ome mie hm 2 e sed teal I Capris TINIE am paci dim im spem sel iani mem) pomi e 


* Manu 3, 5. 

+ Of these words, the first is uscd to denote fire produced by friction on the actual 
occasipn of being :equired tor a sacrifice : the secoad, to signify tho lotos: they do not, 
as might Le supposed from their etymology, signify respectively any fire kindled by 
friction, and any aquatic plant, (v. Mimansa of Jaimini) 1. 4, 10, | 
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and seventh degrees, on the mother’s side,.anc. the father's side, respec- 
tively, (matritah-pitritagtatha) [the relation, of sapinda, ceases.” 
Nor can it be alleged, that this objection is equally applicable to the 
adopted son also; since it follows, such son, the'eighth, and a damsel, 
the sixth, in degree, by reason of her being related, as sapinda, to his 
father, may not intermarry. For, under this text, subsequently recited 
“the relation of sapindas ceases with the seventh person,* &c. &e.” 
the father of the adopted son, the seventh in descent, not being related | 
as sapinda, to the common ancestor,—by reason of the bride’ the sixth 
in descent, consequently not being so connected to him,—such bride, the 
sixth and the father of the bridegroom, the seventh, are not mutually 
connected as sapindas : as has been already declared. Therefore, there 
is no inconsistency in alleging that this text even is decisive of the 
relation of the adopted son as sapinda [to the daughter of his adoptive 
father’s sister and so forth |." 


28. This is very erroneously stated: for, either of fhese alterna- 
: tives, [one of which under the foregoing construction 
This reply refuted : Eon ante e ; 
aay ony erroneous. must be assumed |is admissible. Accordingly, is the 
text in question decisive of the relation of sapinda, of 
an adopted son only ; or, of both the adopted son,*and the real legiti- 
mate son? The first proposition is not correct: the text may, in two 
ways relate to the son-given; either from such son being the subject 
treated on, or the text having the same meaning with a special text 
conclusive of the adopted son’s relation as sapinda. Now, in this case, 
there is not either of these two causes, since they do not appear.* Be- 
sides, di4'the text in question intend the adopted son, the term ‘father 
by a secondary import, would mean the adopting father; and that is 
not intended ; for, it would be at variance with the rule of logic, “In 
a precept, the sense of' a term is not secondary.” Nor, also is the 
second position aecurate, since it is forbidden to attach both senses to 
the word ‘ father? Nor is there as fn this instance,—“ There are fish 
and a cow-house in the Ganges” —any proof, arguing the implied intent 
of a secondary sense. Therefore the text in question is relative alone 
to the son of the body: for conception and so forth are the subjects 
treated on, and it i$ declaratosy of the same effect, as"this and other 
texts : " Beyond the fifth and seventh degree, &e,” 


Annotations. 


H -* 
28. As in this instance, —“ there are fish and 4, cow-hosso in the Gangeg.”) Hero 


the word ‘Ganges’ in its primary sense obviously signifies the river, so called, in which 
the fish exist, and in a seconda, y sense, the bank, on which the qow-housc stands. 


Wye ea NONE UE e 


` Manu 5, 60, 
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29. Neither can the objection specified be alleved,—-viz. that, if 
the text regard the real legitimate son, it would 
. Theargumentalso follow, that a bridegroom the eighth, from the com- 
d eimai mon ancestor, and a bride the sixth, might not 
Peer any rier ies A intermarry, on account of her non-connection to his 
legitimate son, is father, as sapinda being wanting. For, that is no 
founded inamistake. ven] objection from its being founded in a mistake 
Yajnavalkya, cited. of the ablative case, (pituh) for the genitive [inflected 
Gautama. the same.] Accordingly, in this sentence “ mátritah 
pitritas-tatha" (‘on the mother's side, and father’s 
side, respectively’)—the grammatical affix ‘tasi’ conclusive of the 
case being the ablative, is used by the chief of saints, Should a 
doubt arise from this affix also, being used as the inflection of every 
[oblique] case,—the ablative is rendered certain by this text of 
Gautama,—“ With the kinsmen on the side of the father, (pitri- 
bandhubhyah) (viz. of the procreator) beyond the seventh degree, and 
with those on the mother’s side (mátei-handbubhyah) beyond the fifth, 
&c. Thus, that noticed is not any satisfactory reply, another must be 
declared. 


30. This others have propounded—“ Sages declare these eleven 

| sons (the son of the wife and the rest,) as specified 

" a rply pro- to be substitutes fora son: for, the obsequies would 

fail"* Since in this text, the son of the wife and 

the rest, are declared to be substitutes for the real sort: by thé maxim 

of logic, — the substitute possesses his virtue,—the whole virtue of the 

legitimate son being inferred in them, the exception [from marriage with 
tnem) of a temale sapinda of the adoptive father must follow. 


91. This is not accurate: for, as the representation of the relation 

© inda forbidc > thi passace—“ elati 
E ORN f sapinda forbidden by this passage the relation 
of sapinda is not included"— Would be impossible : 


Annotations. 


29, The ablative case is rendered certain by this text pf Gautama]. The word 
‘bandhubhyah’ occurring in the phrases ‘ pitri-bandhubhyah,’ and,‘ m4tri-bundhubhyab’ 
can only be the fifth or ablative case. ü l . 


31. “An animal, &c. &:”] Allusion seem’ to be made to the 2nd topic of the 1st 
chapter of the 12th book of Jaimini’s Mimausa,©r perhaps to the 2nd tonie 8th chapter 
of the 10th book of the same work.— Whatever may be the object to be fered, gene- 
rally. speaking in sacrifices the same rules are observed, and essentials necessary. It 
is however provided in the Vedas by the sentence quoted, that where an animal is the 
offering, the two 'ájya-bhá&ga' sacraments are not to be performed, this term denotes a 
rite, wherexlarified butter (ájya) is presented, indis applied more particularly to two 
ceremonials of a sacrifice wheve that article is presented, with recitation of two pre- 
scribed mantras or incantations. By the passage in juestion, the performance of these 
two ceremonirls, in the caz» of the oblation of an animal being interdicted in alluding 
to such a sacrifice, there would be no occasion to except the ceremonials in question ; 


for, in such case their non-performance being especially provided for, there would be.no 
ground for iuferring their observance. u 5- 
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* Manu, 9, 10. 
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that nbt being obtained the exception of sugh female could not take 
place. Hence it is disproved that the exception [from marriage] *of 
the female sapinda of the adoptive father is established from the re- 
presentation of the virtue of the real legitimate son’ [existing in the 
substitute] by reason of the name of ‘son? For, analogous to the case 
exemplified in the passage,—" an animal being the object he performs 
not these two [rites.”]—the repreSentation of the relation of sapihda 
which is forbidden being impossible, the exteption could not subsist. 
32. Therefore, not being otherwise inferrible, the relation of 
‘sapinda’ in the peculiar family (kula) of the adopt- 
Corsect solution er as founded only on express texts of law must be 
ae the question in admitted. ‘This isdeglared. Relation of sapinda is 
ix of two descriptions ;—through consanguinity and 
Therelationas83- connection by a funeral oblation. Of these the 
pinda of the adopt- : MM C NOME" p - 
ed to the adopter's relation as sapinda arising from consanguinity, being 
family is founded obviously barred in the case of the adopted son,— 
only on express  Hemádr, (after having declared tha’ relation as 
lc arising alone from connection by a funeral oblation, 
Hemádri pro- and consanguinity) has determined the relation of 


; i rt » " d- * » E. » . . . 
pas pig ue sapinda of sons given, and the rest in the family of 


degrees. the adoptive father as extend ng dnly to the third 
degree. e ° 


33. And so also Kárshnájini—' As many as there may be degrees 
» of forefathers: with so many their own forefathers, 
let sous given and the rest associate the deceased: 
in order their sons with two forefathers, their gtand- 
sons with one, This is gencral: the fourth degree is exeMfided : there 
fore this is [a relation of sapinda] extending to three degrees." 
34. This is the meaning of the text.—According as the deceased 
l adoptive fathers may be sọns legitimate, adopted 
Expositiqn of his » absolutely or of two fathers; as many as there may 
ae 9 0E 89. disce degrees of forefathers,—three or six ;—(that is, m 
ada the first of these eases, three,—viz. the natural father, 
grandfather and great-grandfather [of the deceased],—n the second, 
three—viz., thé adgptive father, grandfather and great-grandfather,— 
in the third three ;-ẹthe adoptive father and other two,— and three,— 
the natural fathersand other two,—) with so many noi exceeding Six, 
as the case may be,) let sos given, and the rest associate their 
acquired fathers. `, 
35. Fhe epithet “their own” is used for the purpose of suggest- 
sno that all these as many as three or'six, (as the 
Force of the epi- case may be) who are forefatheys of the adoptive 


ot ‘thei ’ and UR à o0" u 
ns icd own, and father are ditine objects, contemplated in the cere- 


* 
So also Karsh- 
nàjini. 


° Annotations. l 


j | " dopter in the line of his 
5. All these, &c. &c.] The great grandfather of the adopten i of 
‘ster father, and (if he be son of two jathers,) his. great-grandfather in,the line of 
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29. Neither can the objection specified be alleged,—-viz. that, if 
the text regard the real 'egitimate son, it would 
_ Theargmmentalso follow, that a bridegroom the eighth, from the com- 
a mon ancestor, and a bride the sixth, might not 
PE tho intermarry, on account of her non-connection to his 
legitimate sun, is father, as sapinda being wanting. For, that is no 
founded inamistake. o4] objection from its being founded in a mistake 
Yajiiwalkya,cited. of the ablative case, (pituh) for the genitive [inflected 
Gautama. ` the same.] Accordingly, in this sentence “ mátritah 
pitritas-tatha’ (‘on the mother's side, and father’s 
side, respectively’)—the graminatical affix ‘tasi? conclusive of the 
ase being the ablative, is used by the chief of saints. Should a 
doubt arise from this affix also, being used as the inflection of every 
[oblique] case,—the ablative is rendered certain by this text of 
Gautama,—* With the kinsmen on the side of the father, (pitri- 
bandhubhyah) (viz. of the procreator) beyond the seventh degree, and 
with those on the mother’s side (matri-bandhubhyah) beyond the fifth, 
&c. Thus, that noticed is not any satisfactory reply, another must be 
declared. 


4 


90. This others have propounded—“ Sages declare these eleven 

sons (the son of the wife and the rest,) as specified 

d "-PIY PT to be substitutes fora son ; for, the obsequies would 

fail."* Since in this text, the son of the wife and 

the rest, are declared to be substitutes for the real sori: by the maxim 

of logie, — the substitute possesses his virtue,—the whole virtue of the 

legitimate son being inferred in them, the exception [from marriage with 
they] of a temale sapinda of the adoptive father must follow. 


9l. This is not accurate: for, as the representation of the relation 
of sapinda forbidden by this passage—“ the relation 

And refuted. 4 * d . . 3) T = * , 
of sapinda is not included”—-Wousd be impossible : 


+ 


meee ee o e o a a ee rn A n a ea 


Annotations. 


29. The ablative case is rendered certain ky this text.of Gautama]. The word 
* bandhubhyah' occurring ix the phrases * pitri-bandhubhyah,’ and, * mtri-bundhubhyah’ 
can only be the fifth or ablative case. ' i 


t 

91. “ An animal, &c. &e:”] Allusion ee to be made to the 2nd topic of the 1st 
chapter of the 12th book of Jaimini's Mimanga,-br perhaps to the 2nd tonie 8th chapter 
of the 10th book of the same work.— Whatever may be the object to be cffered, gene- 
rally speaking, in sacrifices the same rules are observed, and essentials necessary. It 
is however provided in the Vedas by the sentence quoted, that where an animal is the 
offering, tht two ‘ajya-bhaga’ sacraments are not to be performed, this term denotes a 
rite, where'vlarified butter (ajya) is presented, nnd is applied more particularly to two 
ceremonials of a sacrifice where that article is presented, with recitation of two pre- 
scribed mantras or incantations. By the passage in question, the performance of these 
two ceremonirls, in the cas» of the oblation of an animal being interdicted in alluding 
to such a sacrifice, there would be no occasion to except the ceremonials in question ; 


for, in such case their aon-performance being especially provided for, there would be no 
ground for inferring their observance. ^ . 
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that nbt being obtained the exception of such female could not take 
place. Hence it is dispgoved that the exception [from marriage] *of 
the female sapinda of the adoptive father is established from the re- 
presentation of the virtue of the real legitimate son’ [existing in the 
substitute] by reason of the name of ‘son? For, analogous to the case 
exemplified in the passage,—" an animal being the object he performs 
not these two [rites."], —the reprehentation of the relation of sapihda 


which is forbidden being impossible, the exception could not subsist. 
` . E " , . e s; 
32. Therefore, not being otherwise inferrible, the relation of 


Cowect solution 
of the question in 
26. 


The relation as sa- 
pinda of the adopt- 
ed to the adopter's 
family is founded 
only on express 
texts, 


Hemádri pro- 
pounds it as extend- 
ing only to three 
degrees. 


‘sapinda’ in the peculiar family (kula) of the adopt- 
er as founded only on express texts of law must be 
admitted. ‘his is deglared.— Relation of sapinda,is 
of two descriptions ;—through consanguinity and 
connection by a funeral oblation, Of these the 
relation as sapinda arising from consanguinity, being 
obviously barred in the case of the adopted son,— 
Hemádri, (after having declared that relation as 
arising alone from connection by a funeral oblation, 
and consanguinity) has determined the relation of 
sapinda of suns given, and the rest in the family of 
the adoptive father as extendmg only to the third 
degrec. 


33. And so also Kárshnájini—" As many as there may be degrees 


; * : 
So also Karsh- 
najini. 


sons with one, 


of forefathers: with so many their own forefathers, 
let sons given and the rest associate the deceased: 
in order their sons with two forefathers, their efand- 


This is general: the fourth degree is exeidded : thgre- 


fore this is [a relation of sapinda] extending to three degrees." 


34, This is the meaning of the text.—According as the deceased 


text: ot the frst 


part. 


e : que 
adoptive fathers may be sgns legitimate, adopted 


Expositiqn of his * absolutely or of two fathers ; as many as there may 
' be degrees of forefathers,—three or six ;—(that is, in 


the first of these cases, three,—viz. the natural father, 


grandfather and great-grandfather [of the deceased],—in the second, 

three—viz., the adgptive father, grandfather and great-grandfather,— 

in the third three ;-;the adoptive father and other two,— and three,— 

the natural fathereand other two,—) with so many not exceeding six, 

[as the case may be,] let sors given, and the rest associate their 
acquired fathers. * : 

35. he epithet “their own" is used for the purpose of suggest- 

“ing that all these as many as three or'six, (as the 

case may bo) who are forelathgs of the adoptive 


father are difine objects, contemplated in'the cere- 


Force ofthe epi- 
thet ‘their own,’ and 
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Annotations. ! 
35. All these, &c. &c.] The great-grandfather of the adoptem in the line of bis 
natural father, and (if he be son of two fathers,) his great-grandíather 1, the Tne of 
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reason of subjoining MONY of ‘sapinda-karana’, performed for the adopted 
the partcommencing son, by his own son. And, hence it being deduced, 
‘‘in order their sons, that the forefathers of the adopter are in fact divine 
Ed objects in the ceremony of ‘sapinda-karana’ per- 
formed for the adopted son: the author propounds a distinction ; “ In 
order their sons with two [forefathers]'—that is with two of three, 
and ‘four of 8ix.— On this principle ‘let, the grandsons of the adopted 
son perform the ‘sapindi-Karana’ for their own father, with one (the 
father of the adopter, from amongst three forefathers of the adopter 
of their own grandfather: or in the case of [such adopter] being sons 
of two fathers, with 'hoth grandfathers of their own grandfathers. 
The author points out this rule in respect to the adopted son and his 
issue likewise. | | 


36. ‘Thisis general ’—that is, this ceremony of 
un " the ‘sapindi-karana, where the adopted son, and his son 

; , ‘this 1s e (* : 
psi e. also are sons of two fathers must be equally performed 


reneral.' | e . 
B : [by their descendants] with both sets of forefathers. 


37. But, if this is the case: the ‘sapindi-karana’ for his own 
father, the grandson of the adopted son being per- 
The senterice ‘the ferred by the great-grandson of that person, with 


fourtu degree is ore i tha 
cxclgded ahy these three, —the son of the adopted, the adopted, and 


subjoined. the adopter,—no alliance by a funeral oblation with 
the three forefathers of the adopter would. exist; 


Annotations. 


his adeptive father would not be included in a set of three ancestors, to each of whom, 
at the sapindi-karana for the adopted son, to be performed by his son, an oblation of 
food and so forth, (as specified in the preceding note) is to be consecrated ; unless 
any of the nearer ancestors survived such adopted son. But either'of these great-grand. 
fathers would be contemplated amongst the remoter ancestors, denominated * lepa-bhák,! 
to whom are offered the wipings of the oblations of food. 


The ceremony of 'sapindi-karana'] or rite of associating the deceased with the 
manes of departed ancestors: it should strietly take place on the anniversary of the day 
of death, but is more usually performed at the funeral repast of the 53th day from the 
decease : previous: to its performance the deceased is not denominated a *pitri' or de- 
parted ancestor. This rite consists in the following ceremonia!s, Four vessels called 
‘puti’ each of two leaves ‘are prepared. These are filled with water for the feet, 
scented wood, flowers, sessamum seed, and constcrated severally to the deceased, and 
three nearest departed ancestors on the father's s&le. The contents of that consecrated 
to the deceased with the exception of a small partis poured out in equal portions into the 
other three, with recitation of the two prayers commencing ‘‘ Ye sam4nya,:&c.” Then 
the observances of the ekodishta and parvana rites, with the variations necessary 
take place, the same prayers being recited :.—that is,-—those of the former rite are per- 
formed in honour of the deceased, and those of the latter in honour of the three ancestors 
abovementiohed. Of the four funeral cakes which would be thus offered severally to 
the deceased, and the three ancéstors in question, that consecrated to the deceased is 
divided into tliree parts, one of which is admixed with each of the other three cakes, 
It is from ,this&hat the ceremony takes its name. The portion of the contents of the 
‘púti’ consecrated to the deceased, which is reserved, is for the purpose of being pre. 
sented to deceased, amongst the other articles, the oblation of which is part of the 

'ekodishata rite required to fe performed in his honor. For'a description of the ekodishta 
andparvana rites, v. supra. note to § 72 of Sect. IV. 
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as not one of them even is included. Accordingly, the author adds, — 
“the fourth degree is excluded.” The meaning is,—wheu any peifon 
may perform for his own father, the 'sapindi-karana; he shoyld do 
it with threc, the father and other two ancestor’ of deceased, not with 
the fourth. 


38. But in the instance of fhe real legitimate son is not thus the 
hie: monton or perfarmance of the sapindi-karana [for his father] 
subjoining, and With three forefathers only, established by holy 
the import of the writ? Being established then by this alone, for 
nce thi, "in what purpose is the inconvénience of introducing 
another express text [to declare it}? Anticipating 
this objection the author subjoins: “Therefore this,” of adopted sons 
is a relation of sapindas extending only to the third degree being pro- 
ductive of uncleanness and disability of marriage, and consisting in 
connection by funeral oblations. It is not such relation including the 
seventh degree, deelared in the subjoined passage from the Matsya- 
purána: for this being of a general nature is excepted by the special 
rule [in the case in point]—" The fourth in degree, and the rest are 
partakers of the wipings [of the oblations] The father and the rest 
are participant of the oblation. The seventh in descent is the giver of 
the oblation. Of these the relation of sapinda extends to the seventh 
degree." 


39. Intending merely this, it is said by the author of the San- 
mune DEAN re graha, | “The relation as sapinda of adoptee sons, 
Sangraha eoufirms. — extends to three degrees in the family -f the natural 
father: and like that, in the family of the adopter. 
This isa rule of law." The mention here of relation as sapinda in both 
families, is with refere»ce to the son of two fathers, for, it has been 
shewn that the ceremony ‘sapindi-karana’ for such son, is performed 
with twó sets of.three forefathers. Of the absolutely adopted son, the 
relation of sapinde in the family of the adopter, consisting in connection 
by funeral adoptions extends to three degrees: in the family of the 
natural father, arising only from consanguinity, it extends to seven 
degrees. To enlarge would be useless. 
+ 


40. “Likethis, the general family”]. ‘Like this,—analogous to 
Explanation of a tbe relationship as sapinda the general family like- 
a of VPihat Wise [of sons Niyen and the rest,]is that of the natural 
Manu's tdt, cited father who contributes the seed; not, only of the 
in $ 9, appositely * natura] father however,'but also of the adopter. The 
eal general family of sons given and the rest is that of 
him also, who is the adopter of such són given and so forth. By this 
the relation of sapinda is shewn to vary from the general family. Thus, 
that relationship is in the line of the ngtural father only, net*so the 

eneral family; on the contrary, this is that of hoth [fathgrs] even. 

‘his likewise does not apply to the general adopted som: but is relative 
to the son of two fathers, a particular adopted son. j 
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41. Accordingly sons given and the rest, [who are sons of two 
Dovim nh venas fathers] are of two deseriptions : Those absolutely 
are of two deserip. SONS of two fathers, and those incompletely so. Of 
tions, such as are these, those are named absolute * dvyámushyáyanas' 
ind so and who are given in adoption with this stipulation,— 
‘this is son of us two’ (the natural father and adopt- 
er). ‘The incomplete *dvyámushyáyánas' are those who are initiated 
by their natural Mathei. in ceremonies ending with that of tonsure, and 
by the adoptive father in those commencing ‘with the investiture of the 
characteristic thread, since they are initi ated under the family names of 
both even, they are sons,of two fathers out incompletely so. Should a 
child directly on being born be adopted ; as his initiation under both 
family names would be wantin, he would partake only of the family 
of the adopter. 


42. Intending all this, Satváshádha says,—‘“ of absolute ' dvyá- 
SAPSUURPqNE mushyayanas’ of both &c. by this compendious 
intends the same rule, baving declared the connection of absolute dvya- 
Explanation of an mushyáyans to the patriarchal saints in. both fami- 
UN his by ies, the author by another aphorism commencing,— 
* Of sons given and the rest like the dvyémushys- 
yana, &c."—ordains the same connection with respect to those incom- 
pletely dvyámushyáyanas. Now this is thus explained by Savarasvami. 
‘ Treating on dvyámushyáyanas, the author mentions those incom- 
pletely so, “Of sons given, &c.” Unto those only not to issue bzyond, 
[does the connection ‘to both families extend.] By the first only the 
initiatury rites [ending with tonsure zre performed. if If by the adopter 
[the family or the adopted] is that of the latter: on accoant of 
priority. From this alone [the same is the case] in respect to a 
descendant bevond. So also those, who are affiliated by a descendant 
of the same general family, (as for instance a nephew, by an uncle,) 
are of the adopter’ s family only. 


43. The meaning of this explanatory passage is this —He only 
u . 1s connected to both families, who has been initiated 
NL of the under both family names; not descendants beyond. 
ning of this ex, ‘ 
planatory passage. In reply to the question, as to the cause of connection 
to the family of the natural father, the author says 
"By the first &e.” ‘The first’ ;—that "is, the natural father : [the 
cause 18,—] on account of the initiatory, ‘rites, being performed by him 
only.—Now the initiatory rites, ralluded to,] are those ending with 
tonsure: on account of this passage from the Kálika purána* “Oh 
Lord of tho earth, a son having "been regularly initiated under the 
family nate, of his [hatural] | father, unto the ceremony of tonsure 
inclusive, does not become the son of another man.” This has been 
already before explained. He does not become exclusively, the son 
of anothér : but, is a MM NM cil or son of two fathers. 
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V. Supra Sect. IV. § 22. 
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4M Anticipating a question, as to what would be the case, were 

- the initiation performed by the first; the author 

"uud same con- adds .—"If ly the adopter, &e.” If every initiatory 

rite from that on birth, or aven-those commencing 

with tonsure, be performed by the adopter only, the family [of the 

adopted] is of the latter, —that is,—of the adopter only. For this, a 

reason is subjoined :—" on account of priority "—meaning,—from pre- 
cedence in the performance of initiation. ' 


45. The author declares the family (required to be known,) in 
the instance of the issue of the dvyámushyáyana, 
and that of the [absolutely ] adopted son :—* from this 
alone’—from-the initiation taking place under dhe 
family name only of the adopter in both’ instances even his, is the 
family of the descendants beyond. 


Th5 same con- 
tinued, 


46, The author alludes to the adoption of one belonging to the 
same general family,—“ so also, &e.” That is,—if the 
natural and adoptive fathers belong even to the same 
general family, the distinctive appellations are fixed 
by the adopter only for the adoption, and initigtiow are performed by 
him. | 


The same con- 
cluded. 


47. The text, (“A given son must «never claim the family and 
estate of his natural father, &c.*) must be considered 
A text of Manu, 1; } h her oam dono 
barring the relation applicable to the case where every initiatory rite, 
of the son given to from that of birth is performed by the gdopter only : 
the family of thena- put the son given, and the rest who are abseldte 
tural father does not > h PE bel j Beth dann 
refer to the sonof  dVyámushyáyanas, belongs to both families ; on ac- 
twofathers, on court of this passage of Parijáta;—' Sons given, 
RUE of a text a purchased and the rest who are sons of two fathers, 
ri " . . . 
pr . may not marry jn either family even: as was the 


case of Sringa amd Saisira.”+ ‘In cither family'—in the family of the 
natural father, and in that of adopter. 


* 

48. With respect'to the sons given, and the rest being sons of 
| bwo fathers, this text and that of Satyashádha, com- 
oe ee mencing (“of absolute" * avyámushyáyanas") are 
here noticed, prove* authority. With the same intent it is declared also 
that adopged, sons jn the Prav.ra-manjari:" “ For the most part sons 
may be supe of two  piven purchased and made the son of the appointed 

athers. ; ons 
° daughter and so forth belong to both general fathilies 
with connection to the patriarchal saints of each." Fror this alone 
on the occasion of the marriage of those, appertaining to to families 
both families with each of which their connection to the patriarchal 


saints, is involved must be avoided. 


ae Sak Sei oq ey i — ree 


iius cci cM ERES eer Ae. Me uem -—€— POT i: 
9112. t V. supra note to Sect, 15 3l. 
394 


266 


49. 


The ‘cakha’ is 
that of ihe adopter : 
as shewn by Vasish- 
tha, 


Explanation of nis 
expression ‘ 8va-¢a- 
kha-bhak. 


in which Lis peculiar, (that is the 


of such cakha ; 


in this he shares or is “ participant, &c." 
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The cákhá or peculiar branch of the Vedas is thatfof the 


adopter only. Vasishtha . declares so:—" Sprung 
from one following acditferent * cákh&' (or branch of 
‘the Vedas) the given son even when invested with 
the characteristic thread, under the family name of 
[the man] himself, according to the form prescribed 
by his peculiar * cákhá" becomes participant of the 
duties of sucli cákhá ; (sva- cAkhá-bhák"). That duty 
adopter ’s) cákhá prevails, is a duty 
Such rite 


only which is prescribed by the cákhá, of the adopter must be per- 


formed by him. 


The maternal- 


graudsires of adopt- 
ed sons are in the 
line of their adop- 
tive mothers. 

€ 


ol. 


A passage of 
Hemadri to the con- 
trary effect, relused: 


son, the obsequies fail"* 


This is the meaning. 


50. The forefathers of the adoptive mother 
only are also the maternal grandsires of sons given, 
and the rest : for, the rule revarding the paternal, 18 
equally applicable to the maternal erandsires [of 
adopted sons]. 


As for what is said by Hemadri that the precept enjoining 


the performance of a funeral repast in honor of the 
maternal grandfather, refers to the natural maternal 
eraadfavher ; that i is inaccurate : for it is at variance 
with the passage—“ of him who has given away his 
Nor is the capacity of the maternal grand- 


sires as givers wanting: for by reason of their affording their, ‘assent 
to the gift (as appears from this passage—" having eonvened his kin- 
dred, *:c.”)—they also are parties to the same. Besides, by this pass- 
age—“ the fuseral cake follows the family and estate’ +- the family 
and “estate are declared to be the cause of performing the funeral 
repast; and the estate of the maternal grandfather also like that of 
the father lapses from the son given. His tacapacity to perform a 
funeral repast in honor or his original maternal grandfather is properly 


declared. 
59. 
Hemadri too hds 


elsewhere advanced 
the other position. 


53. And this even is proper. 


Which is shewn to 
be accurate by seve- 
ral arguments. ° 


4 ÉD 


Å 


53. of the Asuras and the rst] That is, —of the Gandharvas : 
and of the Pis&chas. 


9, 142. 


shasas ; 


Accordingly, Hemádri himself, from not being satisfied with 


that [just stated], has advanced the other position : 
“Tn the same manner as for the secondary father, a 
funeral repast must be performed in honor of the 
secondary maternal grandfather and the rest.” 


The adopted son as substitute for 
the real legitimate sen, being the agent of rites per- 
formed by a legitimate son, it follows that-he is the 
performer of funeral repasts, the objects of which are 
the manes in honor of whom a legitimate son per- 


i 
t 
A g omm Seb Suit A 


á © Annotitions. 
of the Rak. 


Where she espoused, in either of the four superior fornis 


+ 9, 142. 
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forms ‘kuch repasts. For:— without differegce, relation to the father 
and other sires of the adopter obtains ; ih the same manner as relation 
to the general family the çákħá, the family-üeity and family-rules of 
that person :—the term ‘son’ is used without iestríetion in these and 
other passages ;—“ Fathers desire sons." “'The son who shall go to 
Gaya, &c.” :—and further: if the adoptive mother be espoused accord- 
ing to the forms of marriage of the A’suras, and the rest} by reason of 
the father only of such, acquired mother, *being the maternal grand- 
father to be contemplated in the ceremony of sapinda-k&rana pro- 
pounded in texts similar to the subjoined ; 1t is proper that his manes 
should be consecrated in à separate funeral repast. “At the close of 
the year by sons, the father must be associated with the paternal 
grandfather: the mother must be associated with the maternal grahd- 
father. Thus saith the illustrious Yama.” ` 


54. Accordingly sons given and the rest do not incur the guilt of 
And thua dde a * parivitri and the like: for a tex? of Gautama 
adopted son does not recites ; —" By marriage and the establishing a con- 
incur the offence of secrated fire, the offence of * parivedana does not 
parivedana as, de- attach to a half brother, a son giyen aud the son of 
clared by Gautama. | l pe 2° 
a paternal uncle likewise. 


55. ‘Toa half brother] On the marriage and so forth of Atther 
` of two brothers by different mothers, the offence 
denominated ‘parivedana’ is not incurred. ‘Qhis is 
f the meaning. *A son given'] It is gneant,—that 
although there be an elder brother in the family of the natural father, 
the adopted son is not (should he marry and so forth,) a ‘ parivitr ; 
nor also by such previous marriage and the like of the younger, is the 
elder a parivitta or person passively implicəted in the criminal acts 
alluded ĉo. ‘The sou of a paternaluncle.’} On the marriage and so 
forth of the ‘kshetraja,’ son of a brother begotten [on his wife] by her 
brother-in-law or on the same of the legitimate son of such brother- 
in-law, the guilt of being a parivitta parivitri and ¢he like, is not 
incurred by sucheson of the brother-in-law or such ékshetraja’ son 
respectively. "Pbisws the meaning. 


Exposition of his 
text. 


Annotations, 

Ld : ; . y » XX are 

of marriage.—viz. those of —Brahma,--the Devas,--the Rishis—and the Prajapatis — 
at the ceremony of Sapinda-karafta performed for her, she would be associated witb the 
paternal grandmother and so forth, and not with tht maternal grandfathtr asl the rest. 


X Ry » Segue | 

o 54. Theguilt of a pariyitri] or offence of parivedana ; this consists iit a I 

5 : a - Ld |^ igi , apr ; 1 i 

brother marrying before his elder, or establishing a consecrated fire, while the elder 
may not have done the same. 
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56. ‘The son of a,paternal uncle’ in the general sense/of the 
terms is not meant: for one adopted is suggested by 
Gautama's expres- f x eet Sa : 
sion the son ofa the expression ‘a son-giveli; and by reason of there 
paternál uncle,’ does ‘ being. no grounds for supposing an unadopted 
ebd to the mere “(nephew to be referred to] (as the prohibition [against 
er previous marriage, and so forth,] does not apply to 
him,) there can be no rule for exempting him from the same. 


- 


57. Nor must it be argued that from the particular authority in 
question, the filia] relation of a brother's son though 
unadopted is established ; for this 1s obviated by the 
several objections before stated :* viz by, where of ten brothers five 
were without male issue, and five had each ten sons, it would result 
that the brothers destitute of male offspring would severally have fifty 
sons; and it would follow that the fifty sons would each' have ten 
fathers, Therefore the interpretation given only is accurate.T 


Objection refuted. 


SECTION VII. 
— es 


For the legitimate daughter, there may be the different substitutes, 
corresponding with those for the son. 
4 E 


rA P 
1. As on defect of the legitimate son, so on defect of a legitimate 
daughter likewise, daughters of the wife and the rest 


é. 
For the legitimate are substitutes on account of the rule of logic, “ on 
dt.ughter, there may i ME" , TEN: 
be substitutes as for defect of the principal a substitute, &e.” Now she 


the legitimate son, is principal by reason of her being the means of 
Reason, completion in the precept enjoying gift and so forth. 
And u daughter produced according to the precept 


2d LI 


Annotations. 


t 
57. Nor must it be argued, &c.] The offence of parivedang, is “incurred by those 
bearing a mutual fraternal relation. The text of Gautama exempts those specified from 
the operation of this rule. df his expression ‘son of the paternal uncle,’ be considered 
to refer to the mere nephew, there would be room to suppose that a nephew though un- 
adopted bore filial relation to his uncle. ‘ 


ace rt tr tir 


. * V, Supra, Sect. 2, 8 63. : 


+ In this place the following passage is contained as part of the text, in some MSS. 
though omitted in moste ** Also the articles presented at the funeral repast, in honor 
of a kinsman of the adopter, arc noi to be gien to the adopted, nor the articles 
presented at a funeral repast for a kinsman of the adoptive, or natural father, to the son 
of two fathers : on account of this text, cited by Hemhdri and Parijata ;—‘* He should 
not caute ʻo bt given to a near or distant kinsman, the oblation at a funeral repast : in 
the same manner he should not present with food at the funeral repast of his father, 
one having'the same set of patriarchal saints." The ‘oblation at a funeral repast’ «g 
what is offered on that oceasion,"— This passage miy accurately belong to this section 
tretting ou the rules relative to the adoptive son. 
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directing conjugal intercourse at due season is such means; in the 
same manner as rice and so forth acqui’ed according to the rules, of 
acquisition are the comp etive jeans of a sacrafice. 


2. Accordingly it appears from the argumentexemplified in the 
instance of the sacrifice at night, that progeny 
(praja) only dedaced from revealed Jaw and indifferent- 
ly male or female is liae to be produced under the 
positive precept regarding connubial intercourse at 
due season contained in such passages as this 
commencing“ Let him approach in due season, 
&c." —and inferred from these and other confirmatory passages ;—“ We 
(women) obtain progeny from the approach of [our husbands], at due 
season,’ —“ They obtained progeny from approach at due season."— 
For the etymology being thus; prajá, (progeny) from ‘ prajanayati’ 
(one who procreates), by the word prajá a male or female being only 
possessing generative powers is intended ; not one of the neuter gender : 
for such being produced from equality of the male and female seed is 
a monstrous production. 


Issue, indifferently 
male or female is the 
object proposed tobe 
produced, under the 
rule regarding con- 
nubial intercourse. 


3. Therefore should no issue (santati) such as is contemplated in 
the passage following, be produced, descent to a 
region of horror is ordained, —'* Not having read the 
Vedas: not having produced issue: and not having 
performed the various sacrifices, a regenerate man 
desiring absorption falls to a region of horror.” 


From not having 
issue a person sinks 
into hell. 


© 
4.' "What prolongs lineage, is ‘santat? (issue) a Synonyme of 
*prajá' (oflspring); for a passage of the kosha or 


Etymological im- 
port of 'santati' (1s- 
sue) and ‘apatyam’ 
(offspring) occurring 


in the passage sub- 
joined from which it” 


appears these words 
intend a child of 
either sex. d 


vocabulary of Amara expresses: “ prajá stands for 
‘santati’ (issue) and ‘jana’ (people). Thus is ex- 
plained the word ‘apatya’ (offspring) occurring in 
the passage subJoined: on account of,—2a text of 
Yaska which expresses,—‘“‘apatyam’ (offspring) 
that is, from whom there is exemption from falling 
into hell (apatana): or through whóm one falls not 
(patati) into hell;"—and this passate of the kosha 


—“ The synonymes signifying ‘son’ are—atmajastanayah-sunuh-sutah- 
putrah : all these, terms in the feminine signify a daughter. The terms 
si 3 
‘apatyam’ and ‘ tokam’ apply to the two sexes. 
e $9 e 


5. “For the sake of offspring (apatya) were women created : 


Passage cited in 
which ‘apatyam’ 
occurs. 


, From a passage of 
Yaska, it appears the 


woman is the soil; men, the sowers«f tbe seed : to 
one possessed of seed must thé soil be given; but 
one destitute thereof deserves not the soil" 

k 


6. “Here 'pumár (male) is *purumán"(compre- 
hending much): or its etymon, ts the roo puns (to 
cover, daub, &c.)"—Although by this passage from . 
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word ‘puman’ usual- Yaska, the word pun (male) signifies one knowing 

ly used in the sense much ;—still from this part of "his passage in ques- 

of male may signify tion—“or its etymon, is ihe root puns (to cover 

Slice power: &c.)"—it must be interpreted as signifying persons 

male or female. ooth male and female possessing the procreative 

faculty. 

7. Accordingly Yaska has shewn by the following passage that 

the term ‘putra’ there occurring signifies children 

And in the same of both sexes (mithuna) “That children male and 

n UR X une female (mithuna) are heirs is declared by these two 

or female. stanzas.—“ From my several limbs, thou art dis- 

tilled; from my heart, thou art produced. Thou 

art’ indeed self, but denominated son (putra) : mayst thou live an 

hundred years." — Manu descendant from the self-existeut hath declar- 

ed at the commencement of the world,— without distinction that 
wealth is that of children (putra) male and female (mithuna)." 


t 

8. It must not be alleged that the term ‘mithuna’t in the above 
passage intends the son and daughter-in-law ; for 
the text—“ From my several limbs thou art distilled 
&c."— would be nape*tinent; and the exclusion of the daughter from 
inheritance according to the doctrine of some mentioned in this passage 
would be incongruous. “ Not daughters :—thus some. [But by me] 
the male is recognized as an heir: the female as an heiress, 


Objection obviated. 


9. As for the term ‘putra’ (son) used in this and similar texts: 
“ Heaven awaits uot one destitute of a son (putra) ;" 
‘Th term ‘putra’ that also even signifies both sexes. For it is declared 
uod di by Pánini in the following rule to be a complex 
mean a child of expression (formed by the rejection of one term and 
either sex. retentjon of the other) denoting son and daughter. 
“The expressions bhratri (brother) ana d 

(son) are severally inclusive of sister and daughtrr.”} By this, 
explained the term ‘putra’ (son) in such texts also "m —' By one 
destitute of a spn, must a substitute for the same always be made, &c." 
Examples will be 10. And, as donne with this doctrine, the 
Rum n indication of the affiliation of a caughter, will be 

ters. subsequently declared.§ 


Annotations. 


8. And theexclusion of the daughter fron inheritance.] If Manu, by tho term 

‘mithuna’ did not intend children male and female; but the son, and his wife, why in 

a corresponding passage of another Muni h.re subjoined, should mention be made of the 
exclusion nf dr ugnters, frou. inheri_ance according to the Roetine: ot some? 


—€— M XP —— —— a hm mihai mi ee ————————————X i Beam a A ee te er m rn enne Té Renan Mt iret vocan ibat coto Hy Id uil edo A arii y 


= C x th. Vedas, F Literally a couple, a pair. 
t Páuini, 1. 2. 68. 8 V, intra § 30 &c. 


» 
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1?. Accordingly it is said,—" Equal to him, is the putrika-suta 

or daughter appointed to be son *"—* as a son, so does 

Passages cited t¢hedaighterof aman, proceed from his several limbs,” 

pei i st ae +—and,—“If by the inauspiciougness of destiny, a 

sons and daughters, daughter should not be born; then that must be 

propitiated by the observance of rites, such as repasts 

in honour of the deceased, on the first day of the dark fortnight; in 

the same manner as the destiny for a son, eby funeral repasts, and the 
like, on the fourth day f the same." ' 


12. “Thus approaching let him beget a son.” As for what is sug- 

2 gested by this, that a son ordy is the object proposed 

, A passage scem- to be produced in an aet, the only means for com- 

ingly conflicting, ex- MOS herie E ere cid Oe 
plained consistently. P eting which is the approaching : that 18 a recital o 

‘son, intended to shew the commencing act of one 

desirous of male issue; the author having first determined a son,—one 

of the male and female children alluded to by the term progeny (prajf), 

—to be the fruit of the essentials (guna) mentioned in thesame passage. 


13. And these essentials in this and other texts, (“ thus, &c.") are 
xc ; explained by the holy saint Manu and the rest to be, 
Essentials casing A E 

the production of  — Ona night whose date is an even number, predomi- 
male offspring, as nance of the virile seed; and passiveness ef the 
d by difierent woman :—the moon being in an auspicious mansion : 
r8. li . " 
iss —the ceremony, * punsgvana,'—destiny and so forth. 


+ ! 


14. Itis explicitly propounded by Asvaláyana also, that in mar- 
. riage, a son and daughter are the fruit of particular 
Asvalayana speci- — escontin]s..-* Let the man take the fhumb of the 
fies essentials seve- : : 

rally, conducive to Woman repeating the portion of the Vedas—‘I take 
the birth of male your hand for your prosperity’—should he thus desire 
nuu Female. zene: cos may my children be born males only ;—flet him 

respectively. ! ; y. ; mar OE NA 
ake] the fingers alone: if his desire be for female 

7 * 


i 


Annotations. 


» 

13. In this and other texts (* »hus, &oc.") The text of Yàjfavalkya alluded to, is 
the following. “Thus approaching a passive woman, hegshould avoid the Magha and 
Mula constellations’ The moon being in an*auspicious mansion, let the man beget at 
once, a son, eminent?in qualities." 


The cerqnony ‘punsavana.’| A description of this ceremony and that denominated 
Simántonywayana occurs in the following note subjoined by Mr. Colebrooke, in § 28, chap. 
1X of his translatiop of Jimüta Vahana. “The first of the ceremgnies hereenamed 
[viz. the Punsavana] is celebrated at the close of the third mont] of pregnancy. It 
consists of the following prayer, recited by the husband addgessing his pregnant wife, 
** Male are Mitra and Varuna (the syn aud the,regent of sea :) male aro" the twin sons 
of Asvini. Male are fire and air: may the child 1n thy womb prove male." The 
recital of this prayer is preceded by bumt offerings of clarified butter. The other 
ceremony mentioned should be performed in the urth, &ixth or eigh&h mpnth of the 
pregnancy, The husband decorates his wife's heai with minium, ornaments, and other 
articles : reciting divers prafers for a fortunate gestation." — * 
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issue, the hand in the middle: if both be desired, the handyin the 
middle, including the thumb” . 


: l 
His text illustrates © 15. By this is explained the passage—*“ On 
a passage of Manu. «the odd nights, daughters, &c."* 


16. Therefore, in the same manner as the son by reason of being 
the means of procuring heaven as the agent in the 
performance of the funeral.repast and so forth, is 
principal; the daughter also being the same by reason of her being 
the means of accomplishing the precept enjoying gift, the funeral 
repast, and so forth; on defect of her a substitute is proper. e 


Conclusion. 


l7. "'Duhità' (daughter)—that is—‘duro-hita’ or 'dure-hitá 
— one remotely benefiting ; [derived] like ‘dogdha (a 
x ee y milker)" By this analy sis, Yaska shews that the 
shewing benefit to daughter benefits her father by means of her son also 
be derived from a — Manu likewise. “Now between the sons of his 
eT through «on and of his daughter, there subsists in this world 
no difference : for even the son of a daughter delivers 
him in the next like the sou of his son." And in the Mahábhárata this 
speech of Gandhari. ,* This one daughter born after one nundred sons 
shall.be mature. hence I shall obtain words acquired by a daughter’s 
son.—This is my persuasion. "—1n another authority also: Are daugh- 
ters also real legitimate children of their father and mother ? Formerly 
one falling, being upheld by a daughter's sons did ascend to heaven." 
— Bv a daughter's s sons, —by the sons of Magchadhi of the description 
denominated ‘ kánina' through funeral rites. performed on the eighth 
luney day and the like. 


"GO .18. Consequently on failure of the real legiti- 
to be concluded that mate daughter, for the sake of obtaining the heaven 
on defect of the real, procured Dy the daughter’s son, the constituting the 
a substitute daughter kshetraja and other adoptive daughters even sub- 
is to be adopted. 

stitutes is established. Nor is there any express 
passage of law as to there being a substitute for 
rice, [that it should be objected, that there is nu express passage autho- 
rizing a substitute daughter. | 
a, 


Objection obviated. 


Annotations. 


17. [Derived] like log it (a milker)] Duhitá and dogdliá are equally derived 
from the root ‘duh’ (to mail k) BY the subjunctioi of the affix * trich' of which ths ‘ch’ 
is servile.—To form the first of these terms, the augment ‘it’ is interposed, by the 
option allowed by a special rule: and in forming the second, such augment not being 
used by Utuer pecial rules, certain” permutations are undergone, by which the term 
dogdh4, is produced. 
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= Mans 3. 48. 


PARA, 15—24. 


The inference that 
the | sister-in-law 
might thus be sub- 
stituted for the wife 
as the brothcr-in- 
law is for the hus- 
band. 


20. This objection if made is inaccurate. 


Obviated. 


wedded spouse of the husband: 
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19. If this is tho care; theu in the same man- 
ner as on the deathof the husband, the brother-in-taw 
is a substitute ; on the death of the wife the sister- 
in-law would be the same gn account of her exact 
resemblance in point of consanguineal relation to the 
father-in-law, viz. her own father.] ' 


The designation of 
‘Wife’ is not in consequence of * consanouineal relation 
to the father-in-law, but from being the lawfully 
Now, the sssfer-in- law is not such : 


where such essential exists in youngor wivos, in that cáse one [accord- 
ing to the order of age] may be'the substitute for the eldest, Accord- 
ingly the chief of saints hath negatively declared this. “ Another 
wife of equal class [with himself] existing, he should not cause a re- 
ligious act to be performed [by one of inferior class]; amongst several 


wives equal in class except the eldest, no other ofliciases in a sacred 
rite." 


21. 
Of the five subsi- 


diary daughters, who 
bear relation by 


Therefore 1t is established by reasoning even that these [the 
kshetraja and other see ondary à aaughters], may be 
substitutes. Of these from amongst the following 
five subsidiary daughters, viz., the daughter of the 


blood to one parent, 
Manu p:opounds tLe 
production of the 
Kahietrsja, deserip- 
tion; as appears 
from explanation of 


wile that of hidi lën or ein, ins danses daughter, 
aud that of the twice- maed woman, Manu him- 
self has pr apouided the production of the dayghter 
of the wife ;—° on failure of issue [by the husband] 


ere the desired offspring may be procreated either by 


his brother or some other sapinda on the wife who 
has been duly authorized. "—It is meant by this that on failure of issue 
of both sexes, as offspring male or female is the object desired [that 
begotten by a kinsman] is a substijute for either as the case may be. 


* . ` . ` 
As to the other four subsidiary daughters in question there 


An express mhle 
for the rest un- 
necessary. 

23. 


, . o 

Their names Cor- 
respond with those» 
of the sons. 


is no necessity for an express rule for their production : 


‘for their existence proceeds from the inclination of 


‘ndividuals. 


The names of these [subsidiary daughters], are only those 


adduced (v.*§ 21) corresponding with those of the 
sons: for the cause from which they proceed js the 
same even in respect tò both. 


94. And their being substitutes: for ghe legitimate daughter is 


These particular 
descriptions are suh- 
atitutes for daugh- 
ters by analogy, 


established from,analogy even from their originating 
partially from portions [of the husband and wife]; 
in the same manner as wild rice (nivara), is shewn 
to be a substitute on defect of the cultivated rice 
which ripens in the rains (vrihi), Now, such por- 


SI 
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tions are partial, because the connection being through portions ‘of the 
wife only, relation through portions of the husband is wanting. 


in 


Objection that a 
daughter given, and 
the rest cannot be 
substitutes as ho 
analogy, applies to 
them. 


t 


. 25: Allowing however that by force of analogy 
the daughter of the wife and other four secondary 
daughters are substitutes for the legitimate daughter, 
— How are a daughter given, one purchased, a daugh- 
ter made, one self-given and a deserted daughter, (no 
analogy applying) substitutes ? | 


26. This objection, is invalid.— To these descriptions of daugh- 


Over-ruled ; an ar. 
gument of analogy 
applicable 


existing 
to them. 


ters also analogy even does extend: since an exact 
resemblance exists through equality of tribe and so 
forth as intimated by the saint—" this law is pro- 
pounded by me in regard to sons (tanayeshu) equal 


by class ;"—and this passage was before explained* in treating on the 
substitute for a son. 


9s 


Objection that the 
subsidiary daughters 
being equally from 
analogy, substitutes 
the order for succes- 
sion, as provided for 
in the case of sons, 
could not be applied. 


But admitting that the daughter of the wife and other four 


daughters from relation as containing portions of 
the mother—and the daughter and the other four 
from equality of class—are substitutes; still since 
there is no difference in their resemblance, how is 
the order [of succession] as provided for [in the case 
of sons] by this passage (“on failure of the preced- 
ing the next in order is heir &c."T) to be applied ? 


. 28. This objection is wrong: we reply,—by the greater worthiness 


Over-ruled. 


of each successively. This Vishnu declares—"^ among 
these the preceding successively 1s the more worthy.’ 


—Now worthiness is distinguished into what is temporal (drishta) and 
what is spiritual (adrishtu) That which is temporal proceeds from re- 
Jationship through consanguinity and the like: that which is spiritual 
from being purified and so forth. And the text in qüestion intends a 
restrictive rule: in the same manner as such texts, as—‘“ Should he not 
procure the ‘Sotaa’ creeper let him even admit the ‘ putika’ plant, &c." 


Reference, to the 
authors commen- 
tary on Vishnu. 


29. Further particulars mey be consulted in 
the Kusava-Vaijayanti, my commentary on Vishnu. 
30. Instances indicating the subsuitute for a daughter are found 
in the Puranas—Amongst these the recital tó Dasara- 
tha by Suinantra of the prophecy foretold by Sanat- 
kumara in the Dáiá-kanda of the Rámáyana is an 
indication of a daugnter given.—' In the race of 
Ishvákü one very meritorious shall be born: by name the warrior 
Dasarathw: Hlustrious ånd cónstant in truth.— Great friendship shall 


" ! j 
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Indication in serip- 
ture of a daughtér 
given. (o 


A——M 9 ma mui P nha sailed dice 2 Ni dE Na Ae 


i 
moat 
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& 


: V, Supra. Sect. 11. § 23, &c, ^r Yajnavalkya 2, 133. 
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subsist between him and the magnanimous king of Anga ; and he shall 
possess a daughter of exalted destiny of the name of Santé But the 
king of Anga (called Lomáphda) will be destitute of issue. .- T hat 
monarch shall intreat the king Dasaratha thu5:—2I am destitute of 
offspring; “Oh! versed in morality, let this girl Santa of excessive 
beauty, with open heart be given me, for the sake of otfspring."—T'hen, 
that Rájá Dasaratha deliberating "in his mipd shall give the girl Santa 
to the sovereign of Anga. "That king, having taken the damsel, (his 
desires being fulfilled,) with gladness of heart will quickly go to his 
capital—That potentate shall bestow the damsel on Rishya-sringa, &c." 
'The-e also is this address of Dasaratha to Lomaypada, * Let your daughter 
Sáutá, Oh! warrior king go with her husband to my city—an affaiy of 
importance has arisen." There is likewise the address of Lomapáda 
to Rishya-sringa ;—“ This king Dasaratha is my amiable beloved friend. 
For the sake of offspring for me, this beautiful girl was given by him to 
me who demanded her: O Bráhmana, Sáutá is most dear to me; as 
myself, Oh! sage he, this king is thy father-in-law." 


31. In these quotations from the expressions, —* let be given"— 
“shall be given”—“ having takeu"—and ‘given’—a 
rule for the gift is manifest. eS0*it being premised, 
[that the king of Anga will be] destitute of issue, it follows, from the 
conclusion of his prayer (“for the sake of offspring”) that the daughter 
given, resembling the legitimate daughter is a substitute for issue. 


Illustration. 


32. An indication of the daughter purchased, is found in Hem4- 
dri from the Skanda-purand. “One even of a differ- 
ae ent family, having through gold, made the daufthter 
purchased. of another, his own, is capable of bestowing her [in 
marriage,] according to legal form’—Also in the 
Lingapurana—* After having conferred with £he parents, having made 
his own a damsel, perfect and free from every defect: by the. gift of 
great wealth, haying brought her [to his house]: having presented her 
with new clothes of good quality: having adorned her with ornaments, 
let him honor her with scented necklaces.— He is firstewell to consider 
causes, their respective* families, constellations and sq forth: he is to 
study their respective dispositions and after having liberally gratified 
both, she is to bg given by him to a Bréhmane only, who is conversant 
in scripture, a peactiser of devotion, one who hath notoriously read 
the Vedas, and a student of theology.” 


33. * In these quotations, from the expressions—“ hgving through 


esanen * gold made is own” —“'by the gift of wealth, &c.”— 
authority for the purchase, [of a daughter]ds manifest. 
è 


34. An indication of the dayghter made, is found in the Hari- 
bança* where the offspring of Sura iseenwmerated. 
[The, author] having thus premised,—“Ten males 
werg begotten by Sura on the ghief qucen, the 


Er o 


Indication of a 
daughter made. 
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* Or chapter of the Mabd-bharata, on the lincago of kings, 
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daughter of Bhoja viz. first Vasudeva the long-armed suraamed 
A"naka-Dundabhi &e.”*—then containing, —“ Next to him Deva-Bhága 
was born then Deva-Sravah then Anavrishti, Kanavaka and Vatsavana: 
after these Grinje na, Syama, Samika, Gandüsha —and of him were 
five daughters :"—and having thus enumerated the five—* Prithu-kírtti 
Prithá, and also Srutadevá, Sruta-sravá, Rajadhidevi, likewise. These 
five were mothers of warriors,’—subjoins—‘ Kunti made Prithá his 
daughter: Pándá married her: on whom was procreated by the god of 
justice the king Yudhishtíra well versed in morality." 


35. In this quotation since by the verb ‘made’ the act of an 
Vus agent even shewn: the female [the object] is a 
daughter. made [kritrimá]. 

36. Also in the Padma-purána, in the part treating on the Bhau- 
0.0, ma-vrata, or fast in honor of the planet Mars, * For- 
o Fe qim merly there was Sunandika, a Bráhmana thoroughly 
made: read in the Vedas: his wife Sunandiká was barren ; 
but extremely anxious [for issue]. No offspring was 
born to him: from continuing harren, [premature] old eve came on. 
Himself having taken her (in adoption]—Sugil& who was the child of 
another, beautiful in form and born in the family of a Bráhmana was 
educated by him: and that Bráhmanf, also cherished her in her house 
as her daughter: and she was given in marriage to the Bráhmana 
Somecvara who then according to the form declared in the Vedas 
marricd her, &c. &c." 


37. Here the specification of—“ himself having taken"— indicates 
an instance of a daughter made: and the construc- 
tion—was educated “by hiniself"—1is not accurate: 
for as the agent to the vérbs ‘taking’ and ‘educating’ is the same—as 
shewn by the past participle ‘having taken’-—it is established that the 
act of educating is by himself. 


Illustration. 


Annotations, 


37. And the construction, —‘ was educated by himself.'—] The original recites, — 
‘tena-nnya-syasuta-jata-Sucila ..... grihitva-poshita-svayam.’—The author, wishes to shew 
that the extract quoted exhibits an instance of an adoptive daughter, of the description 
technically called, —^ made by the man himselt,"—For this purpose, he construes 
‘gvayam’ (huaself) with the past participle * grihitva' (having taken) : not directly with 
* poshitá' (educated) ; which latt:r construction, is in fact less accurate, as the agunt to 
* poshita’ (educated) must be the same, as that to the past participle ‘ grihitva.’ 


ae! 


e etr MÀ 


* [t is related that at the birth of Vasudeva, the drums of Indra, spontaneously 
pen whence the name Anaka-dundabhi, these word signify: in order, a small and 
arge kettledfum, 
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3c, An indication of the daughter self-given must be searched 
for in the other Puranas: One the daughter deserted 
A daughter self- occur in this passage front, the first Parban of the 
B her Pm ied ons  Mahá-bhárata, reciting the *conyersation between 
of the daughter de. Dushmanta and Cakuntalá That hermit begot 
serted adduced. Cakuntalá on Menuká. Menuká having deserted 
that infant borh on the bank of the Máliní river, on 
the delightful table-land of Himavat after having performed the 
necessary rites at that river repaired thence quickly to the assembly of 
Indra. The birds having seen that infant sleeping in the forest un- 
inhabited by men and abounding in lions and, tigers surrounded it on 
all sides with a view that the voracious devourers of flesh might not 
hurt the child. The birds then guardeu on all sides there, the daugKter 
of Menuká ; and I (going to sip water) saw her sleeping surrounded 
in the beautiful uninhabited forest by birds. Having brought her 
thence I adopted her as my daughter. The maker of the body, the 
bestower of life, and he whose food is eaten these threg in order are 
declared to be fathers in holy ordinance—Since she was surrounded in 
the desert forest by birds her name also was in consequence fixed by 
me Cakuntala.* Thus recognize, oh! Bráhmana my daughter Cakun- 
talá"—Being asked this he declared to the great saint to be my birth. 
Do you oh Lord of men regard me as the daughter of Kaava, I 
consider Kanva as my father: I know not my real father." 


39. Here’ from the use of the expression—" having deserted"— 

authority for the deserted or discarded daughter is 

Illustration. obvious. Hence, it is easy to establish authorfty for 

And donclusion, each, by instances appropriate to eacn respectively. 
It is useless to enlarge. 


SECTION VIII. 
On the mourning, and so forth, of, or for, the tdopted son. 
+ 


1. Next uncleanness [on occasions of birth, 

There is 1$ reci- gnd death] in’ respecteto the adopted son, is deter- 
p Ra dup e mined. That is not reciprocal, in theefamily ef the 
the adopted son, in natural father, on account of the text of Manu. “A 
the family of the na- given son, must never claim the famiPy and the 
ddr t a text of estate of his natural father. The funeral oblation 
Manu. follows*the famity and estatg: but of him, who has 


: : . : 4 
given away his son, the obsequies fail." 
f} e 
Dee pec ccce ecd sem ce quee arcere nuc DEM cR — Ó— € epe D hy 


* Formed from * Cakuntá a bird, and the root ‘la’ take &c.* 
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2. The terms ‘funeral oblation’ and ‘obsequies’ in this text are 
inclusive of every observance in honour of manes, 
rhe uncleanness and so forth; for the exclusion of the 
and ‘obsequies,’ de- family and estate, which are the cause of presenting 
note uncleannessand the funeral oblation and so forth is mentioned: and 
Pea obser- it isa restrictive condition that uncleanness which 
is spiritual, precede the presenting the funeral obla- 

tion, and so forth, in honour of the dead. 


r 


3. And hence, the funeral oblation being barred, the exclusion of 
uncie^nness is even implied ; for by well considering 
, Authorities, shew- such passages as the following the concomitancy of 
E Po eom a. the funeral oblation and uncleanness appears.— 
andthefuneralobla- “ Whether one of the same family, or one not belong- 
tion, cited. ing to the family ; whether a male or female; who- 
Conclusion. ever, on the first day, presents the funeral cake, 
should complete the rites, till the tenth: and so also, 
it is not well for those who previously receive anything from the per- 
former of these rites, "*—*" Whilst the uncleanness lasts, a libation of 
water, and one funeral cake."]-— therefore, there is no reciprocal un- 
cleanness, and the like, between the adopted son and his natural father, 
and the rest. 


4. As for the text,—" Impurity (aghan) arising from seminal 
connection, also continues three days"j—that is 
Any conclusion, overruled by this passage; “ But of him who has 
from a "assage cited, ME 
that uncleanness given away his son, the obsequies fail:" for, it 
muturlly obtains ve. applies to instances other than that of the &dopted 
tween the adopted son. Besides, since it appears that family and alliance 
son and his natural b blati [550 ilectivelw th f 
father, and the rest, DY Oblation of food are collectively the cause o 
obviated. impurity, the libation of water, and so forth ; should 
one of these essentials be wanting v, impurity and 


the rest, oceasioned (partly) by it, does not exist. 


5. Accordingly Sankha and Likhita. “The connection as 
sapinda from family, must be-recognized, as extend- 
A text of Sankha ing to the seventh degree: and the funeral cake, 
and Likhita confirm. "i a s i 
atory. and the gift of water, purity and impurity, are 
consequent to it.” 


6. On the death of the,son giveu, and the rest, the uncleanness 

of the adoptive father, and others, endures tor three 

a ae wingers nights. This Vrhaspati declares :—“ Wives, having 

donea: o. the U ken to other men, and children by the wife ‘of 

adopter, last three another being dead: the best of the regence;ate, 

daysasshewn by. having bathed, are purified.”—And this rule for un- 

Vrhaspat:. cleanness, applies to him only, to whom, the relation 
cf wife or son, refers. 


ppr ilm a r a an maaa ar a a aa, SEAE PRERE T MR 


* Griphy^-parisihta. + Vishnu, t Yájnavalkya. 
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7 Marichi separately propounds [the 3ncleanness] of sapindas of 

| the father, connected within the third degree. *On 
Nodes pops occasions of birth and death likewise, [the period of 
Kinsmen of the fa. iupurity,] for the first and'setonc- [husband,] is three 
ther, nights: where the impurity of the father, endures 


three nights, that of the sapindas lasts one day.” 


8. Although, no dmpurity of the adopter, by acceptance of sons 
given and the rest, (who are already born,) as arising 
from their birth obtains : still, uncleanness is incurred 
from the birth of their offspring.— But, on account of 
the birth of the son of the twice married woman, in his own house, 
uncleanness on that occasion is ht.— Thus, 1s impurity from birth shewn. 


Impurity from 
birth propounded. 


vss i 9. This however regards sons of equal class 
takes place where OMly—Accordingly the Bráhma-purána ;—“ Except- 
there is equality of ing the legitimate son, on the deatle and birth of 
class, as EA the son of the wife, and the rest, always in every 
passage o. tae Braa- tribe the impurity of those equal by class, endures 

a-pura na, Pur d du d^ 

three nights.— This is a settled point. 
e e 
* 3 . e . e 
, Ro of 10. ‘Always’ —that is,—every time.subséquent 
always erein : : "e ; a ' Wat] ‘ps 
Doug to investiture of the characteristic thread. 
1f. [Prajapati also] “ Wives having taken to another, and children 

by the wife of another, [being dead:] thoseet the 
same general family, are purified by ablution : affer 
three days at least, one versed in the divine truth. 


A text conlirm- 
atory cited, 


12, Although, [it*may be alleged, that] on the death of the adopt- 
er, the uncleanness of the adopted son, for ten days, is 
af the: disciple dor, POL fit, since the [general] relation of sapinda and con- 
ten days on the’ nection by identity of family, associated together, are 
death of his ‘Guru’ wanting [in him]; and no special rule in that respect, 
Mb oS bY is at present found: still, by the following passage of 
i l 'Márichi, uneleanness for ten days is*propounded, for 
the purpose of the disciple’s performing the nesessary rites, in honour 
of his deceased ‘Guru.’ “ The diseipie of a duceased ‘ Guru,’ performing 
uninterruptedly for ten days, with food for manes, the obsequies for a 
father, is purified." i 


The uucleanness, 
à 


e : - 

13. Here the term ' Guru' represents the preceptor,eand other 
Whose term Superior; and such venerable superiority obtains in 
‘Guaru’ is illustra. the individual in question fthe adopter], on account of 
tive of the adopter. his performing tRe rite of investiture, and so forth. — 
Consequent Therefore, in case of the adopter having ptrformed 
aU the ihitiatory rites of the adopted, the impurity of, 
the latter endures for ttn dafs; if this be not the case; for three nights 
only : on account of the text before cited.—(S 9), 7 
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14. So on the death of a sapinda of the adopter, related within 

l the third degree, the uncleanness of the adopted son, 

M Su is for one day: for, tne text in question of Máríchi 
adopter. ~ecites,— that of the sapindas for one day.” 


15. On the death of one connected by an oblation of water, and 
one belonging to the same general family, ablution 
only is necessary ; on account of the text of Prajapati, 
before cited (v. § ii.) “ Wives having taken to another, 


and children by the wife of another, being dead, those of the same 
general family are purified by ablutior, &c.” 


Fora distant 
kinsman. 


oe 


"SECTION IX. 
— ————— 


On the funeral obsequies to be performed by the adopted son. 


. P em 


1. Next the funeral rites, performed by the adopted son, are des- 

a : eribed. On this subject, Játitkarna says :—" Annually 
Jateokarna cited, : od 

on the subject of let the son of the wife, and legitimate son perform 

the obsequies, tobe [obsequies] according to the parvana form: the other 


performed by the ten sons, chould perform the rite dedicated to a single 
adopted son. ancestor " 


5. ‘Annually’ —from this general mode of expression, although, 

i i the monthly (amavásya) and other periodical funeral 

Th. term  annual- | RO RM : 
ly’ used by him, Yrepasts t be inferrible ; that only on the anniversary 
means the funeral of the day of death is meant. For, the terms—* the 
repast on the anni- anniversary of the day of dexth"—are expressly used 
versary of the day of . « ; * 
death, as appears in this text of Paráeara. “[A funeral repast,] by 
from à text of the legitimate son, tor a father, who has departed 
Paracara. this life, on all occasions is in honcur of three ances- 
tors, that by those of a different general family (aneka-gotra), is the 
rite consecrated to a single person, on the anniversarv of the day of 
death.” 


3. The expressio.— those of a different general family’ (aneka- 
gotra)—in this text does not intend the maternal 

Froth UM paral grand-father, and the rest: for, its construction as 
nom. refers to th intending a seconcary son, as contrasted with the 


secondary sons, and legitimate son, is proper,—from its proximity in the 


ar etd Een ae et AAD Ó eet headh RM AP Fai epee a aR 
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Annotations. 


3. Nor is there any restrictiv. rule] If it is contended, that the term “  aueka. 
gotra” (which occurs in Parácara's text in the genitive case plural,) intends the mater- 


{| emm rrt 
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* For explanati^n of the rites referred to V. Supra, Sc.tion IV. § 72. 
+ V. Note to the same. 
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not to kinsmen on same sentence with the terms ‘ father’ and ‘legitimate 
ine m ther's aids : son’: for, otherwise [ro contradistinction betweer the 
riteis not restricted, legitimate and secondary sons being meant,] if the 
| meaning intended, be conyeyed by merely declaring 
that, [a funeral repast,] in honour of three ancestors, must be performed: 
by the son, on the anniversary of the day of the father's death, it would 
follow, that the specification of tbe term legitimate were impertinent.— 
Nor is there any restrictive rule that on the anniversary of the.day of 
death, merely the rite tonsecrated to a single person takes place for the 
maternal grandfather.and the rest. 


4. Accordingly Máríchi says.—'* Commencing with the father of 

i the mother, three ar» considered maternal grand-sires 

ü 21. beens rom — —Let the sons of daughters perform for these, funeral 
oblations, as for the father." 


5. By ordaining, in this text, funeral oblations in honour of three 
maternal grand-sires, the párvana or double rite 
Whose text, ex- EE =, is pn j 1 
pressly provides for only, is inferred.—F rom the expression—“ as for the 
a|párvana rite, in father,’—an option of performing, for the maternal 
honor of maternal orand-sires also, obsequies in the form of párvana, or 
grand-sires. ; : 1 e Pia: 
ekodishta, is not obtained ; for, &he sentence ir ques- 
tion, is meant to enjoin, the absolute necessity for the performance of 
obsequies, in honour of the maternal grandfather. 


6. Besides, why should not also the term ‘yearly’ in the follow- 
ing text, like the word ‘annually’ [in Jatukarna’s text 
(S 1.)—supposing this word, there occurring, toghave 
such import,] intend the magha, and other periodical 
funeral repasts, “ Excepting the first sixteen funeral repasts, with rites 
performed with fire tmcluded,—and the yearly obsequies,—at the 
remaining funeral repasts, let six cakes be presented: this is a settled 
rule.” | ' 


An Dd ar- 
gument anticipated. 


7. Should it be objected, that this would be an intended conse- 
»  quenge; it is wrong, for it would folfow, that the son 

'given and the rest, at the different periodical funeral 
repasts would perform an ekodishta vite. Now this is not meant by 
any one. For, if the term coraprehehd any .aneral repasts in general, 
other funeral repasts, (as must be understood from the term ‘ remaining ) 
not existing, any exception wold be impossible. 


And refuted. 


Annotitions. 


: 2 : j É . he 
pl kinsmen this expression must be construed as designating the object and not t 
Sont of the ceremony—-Accerdingle the translation will be “ that, for those, &c. and 


not, —'' that, by those, &c." . " 
96 
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8. Therefore this is the accurate exposition of the law,—that, on 


Concluaioi. the anniverrary of the day of death, in honour of 


the father and mother, a párvana funeral repast only 
should Le performed by the legitimate son : by the others (the son given 


and the rest), merely one consecrated to a single ancestor. To enlarge 
would be useless. 


ÓÓ——— A a eera ER sr 


SECTION X. ` 


"—R 
On the succession of the adopted won. 
- pe - 


1, The inheritance of the adopted son is now propounded.—On 


Vasishtha pro. thatsubject, Vasishtha says :—' When a son has been 
pounds the succes- 


adopted, if a legitimate son, be afterwards born, the 
is of the adopted given son shares a fourth part.”—On the default of 
him he is entitled to the whole. 


2. Thus is the Dattaka-Mímánsá, compiled by the fortunate 


iue Nanda Pandita, thesonof the fortunate Ráma Pandita, 
DE lord of virtue, completed. 


$ Annotations. 


1. Shares a fourth part.] '' A quarter-share. not an entire share” v. Supra, 
Sect. v. para. 40. | 


DATTAKA CHANDRIKA. 


e 
"TRANSLATED BY 7, C. C. SUTHERLAND. 
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for the sake of the same, the constituting him [an adopted son,] is 
indispensable. Besides the two texts in question do not prc hibit, 
where a brother's son may exist, the constituting [him or another] a 
son given and so forth: but indicate [as inherent in a ne phew] the 
virtue of a son consisting in the capacity to perform the funeral repast 
and so torth—For otherwise a contradiction of the rule for the pro- 
duction of a kshetraja son, notwithstanding a brother's son may exist 
would follow; and since by the text subjoined, the resemblance of a 
son's son obtains in a daughter's son, according to the reasoning recited, 
the non-adoption of a son given, and the rest where a daughter's 
son also might exist world result. “By that male child, whom a 
daughter whether formally appointed or not, shall produce from a 
husbaud of a equal class, the maternal grandfather becomes the grand- 
sire of a son's son: let that son give the funeral oblation, and possess 
the inheritance."* 
23. But, if where even a brother's son may exist, the constituting 
[him or another] a son given and so forth be legal; 
_ Argument of the then, though in the texts “subjoined, the resemblance 
D snl. oe of the virtue of a son is shown to obtain in the son of 
of arival wife would &3ivel wife, where even such son existed, the affilia- 
not bear filialrela- tion of a son given and so forth by the step-mother 
e E might take place.— Vrihaspati.—" The same rule is 
out adoption. also ordained in respect to many wives, of the same 
person," Manu, “If among all “the wives of the 
same husband, one bring forth a male child, Manu h as declared them 
all by means of that son "to be mothers of male issue 


24. Should this be objected, itis wrong. In the same manner 
as where the curd,—which is the object contem- 
plated by the person proceeding to produce the gru- 
mous substance alluded to in the passage of the Vedas subjoinad 


Controverted. 


Annotations. 


94. Inthe same manner as where the curd, &c. &c. Reference is here made to 
the 9th topic of the first Chapter, 4th Pook of the Mimansa of. Jamntar his is detail- 
ed ina note to § 24. sect. VI. D M.—By mixing coagulated in beled milk, the curd 
denominated ‘amiksha’ aud whey are produced : where on the ocvasion of any sacra- 
ment, such curd is wanting. that is the object catended to be produced und causing 
the act of admixture ; not the whey, which is madentally produced. In che same 
manner tne object wad motive ef any adoption by the wife, (which iust. be sanetioned 
by the husband ) arc to create male issue to her husband, destitute of the same and 
not to herself; though th. filial relation of the adopted to her is incidentally pro- 
duced: consequently, where the husband has ‘male issue, as the primary object of the 
act does not exist, the wife cannot adopt. > 


Or,—in the same manuer, ^s on the anniversary of the decease, of afather, &c. &e. 
&e.] The nature of a Parvana rite hore alluded to is ex plained ina note to $72, 
section IV. D. M. During the first half, the month Asvina, (Gsnominated in consequence 


M menemene nana os tsm emissus memo ia ie ee mm cnm pim cue uec Hua Ph mt nin om Tros UM P Y Tem nra se e aam Le cà BALA Lect eta PA Agen i Hii nha FH TP mm CaS ft no DR mM RAD aS ro mm coat HR enn 


Manu 9, 136. 
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wanting, it is that substance which causes the individual to proceed 
therei1 and not the whey or serous part [incidentally produéed]; 
for that not being the? object is of no usé-—“He mixes coagulated 
milk (dadhi) in boiled milk; that is a^ctrd of two milk whey 
(àmikshá),—anu oblation to the Vaisvadeva set of divinities, and whey 
for horses.”~-Or—in the same manner, as on the anniversary of the 
deceased of a father, [who died Auring the first half of 'Acvina adenom- 
inated pitripaksha], the ceremonials of a párvana rite having been 
completed in honour of the father and other two paternal ancestors in 
ascent above him,—a párvana rite is not. recommenced on account of 
the funeral repast in honour of the materral grandfather and other 
two male ancestors [on the mother's side]; for the commencement of 
the same depends on the funeral repast in honour of the paternal 
ancestors, [which gn this instance would have been already com. 
pleted]:—5So also in the case in question, the affiliation of a son by 
woman procecding legally, with the sanction of her husband, to consti- 
tute for him male issue, only takes place where no somwof that person 
may exist, But, if he have any, although she may be destitute of the 
same, such adoption does not obtain ; for to proceed therein would be 
unproductive of the object. 


25. In that case she would not be exempted, from exclusion 
from heaven. In anticipation of this objection, the 
two texts of Manu, aad Vrihaspati, by propounding 
the existence of filial relation, in the son of a rival 
wife, [to his step-mother, | provide for her exemption, from exclusion 
from heaven, and the performance for her funeral, obsequies ; for, 
except the offspring of her husband, she can have no other. S 


Objection obvjat- 
ed. " E 


Annotations, 
M 

pitri-paksha,) Parvana vites are celebrated ; whereas the same solemnities observed ia 
honour of paternal aucestors are observed in honour of maternal— But it is ordained, 
that where the fzther may have died during this fortnight on the anniversary of the day 
of his death, instead of the usual eko-dishta or rite. dedicated o him alone, the same 
ceremonials of a Páry ma rite shall be performed as would. have been celebrated in 
honour of the father, and his own ancestors, had the anniversary of his deceased not 
fallen within this fortnight : but a varvana rite shaw not be commenced for the sake of 
the solemnities which, on this supposition would have been observed in honour of the 
three materyal ancestors: far ihe eeii ne ne ni of these is held to be subordinate to, 
aud to desendon the same wii. hemes of the paternal ancestors, which would 
have already been gspecially performed. Or, in other words, the goain objoet of per- 
forming a real Parvana rite, is the eclebration of 'soleiunities in hgnour of the paterna! 
ancestors: in the ease propounded, these would have already been pofigrmed 2 there 
fore the main object being wautinga a Parvanarite ts nob commenced on account o? the 
solemnities which, (had a real Parvana rite tahen pacc). wonld have been observed ju 
honour of the maternal ancestors. Jo thesame manner, the main object of any adoption 
by a wife, is to create male issue, to her, husband having none; bat where he may 
have such issue, although she may have uo son, sh® cannot adopt ; for the prinary object 
and motive would be wating. ~The translator has decmed it incumbent on him to, 
attempt illustrations of the anal@gy alleged by the author to gxist between the tivo 
cases cited, and the one proposed : this has been done in this and thesprecydiag note. 
The analogy however is far from being obvious from the terms of, the text. 
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96. Since, [a wife] can have no other offspring, but the issue of 


General conclusion, 
that a son of a rival 
wife, unadopted, is 
filially related to his 
step-mother: but 
not so, » nophew to 
his uncle. 


her husband, the son in question even preserves her 
lineage. ‘Therefore, wnere, ihe son of a rival wife 
exists; as the whole benefit even of a son is attained, 
no affiliation, [by the step-mother, of him or another,] 
as a son given and so forth, takes place.—But as the 
capacity of prolonging lineage, does not obtain in a 
brother’s son, although such son may exist; [he, or 


if any impediment exist, another,] must he affiliated, as a son given and 
so forth: there is in this respect a material difference. 


Objection, that the 
gift in adoption, of 
an only son, being 
forbidden, the adop- 
tion of a nephew, 
who is an only son, 
could not take plact. 


28, 


Over-, uled, as the 
prohibition does not 
refer to the son of 
two fathers. 


Should this be alleged, it is not accurate. 


97. Butif, a brothers son existing, the affilia- 
tion of him only is iudispensable; where there may 
be only one brother's son, in that case the adoption 
cannot take place; on account of the text of 
Vasishtha, which recites,——* An only son let no man 
give, or accept.—For he is destined to prolong the 
line of his ancestors.” 


For, the text in 
question, is applicable to a case, other vhan that of 
the Dvydmushyayana, or son of two fathers.—In the 
cascof the Dvyamushyayana, theextinction of lineage, 
contemplated in the clause of the text, containing the 
reason, would not take place; and an indication 


found in the Puránas, as to the affiliation, hy Vetála, of the son as 


[his brother] Bhairava. 


Thus—“ Accordingly he (Bhairava) at some 


uie copulated with Urvasi, a celestial nymph, and procreated on her 


2 son named Suvesa. 


Vetala also affiliated him, as his son; and im 


consequence by means of this son, both attained heaveuly salvation."* 


A man only hav- 
ing several sons, may 
give one, as is declar- 
ed by Gaunaka. 


Whose expression 
* several bars, the 
gift by one having 
only two sous. 


With the sanction 
of her husband, a 
woman may give her 
son, without if it he 
be dead, &«. 


Vasishtha. 


mmt ed 


29. ln answer to the question—by whom is a 
son to be given? Caunaka declares “By no man, 


having an only son is the gift of a son to be ever 


: made. Dy a man having several sons, such gift is to 


be anxiously made." 


30. The avthor apprehending an extinction of 
lineage in ease of the gift of a son Ey one even hav- 
ing two sons says; “by one having several sons." 


31. Bait by à woman, the git may be made 
with her husband's sanction if he be alive; or even 
without it if he be deed, have emigrated or entered 
a religious order.—Accordingly Vasishtha. “ Let 
not a woman cither give or receive a son unless with 
the assent of her husband." 
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V, D. M. sect. 11. S 45. et notes. 
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l 32. Now,if there be no prohibition even there 
. d ak Men is assent : on account of the maxim; “The intehtion 
by his silence, and Of af othe, not probibitéd, is sanctioned." 7—Yájfia- 
the independence of valkya suggests, the independency of the woman. 
decet by Vera. “He whom his father or mother, gives is a son 
valkya. | given.”—Also, in another place; “deserted by his 
father and mether or gither of them?" i 


aaaea Pea rae 


SECTION II. 


———————— 


The form for adoption—The most eligible period fov selection- 
Rules under certain circumstances-—The adopted son may be 
son of two fathers. 


T 


1. Next Caunaka propounds the form tor the adoption of a son. 
The form for “I, Qaunaka, now declare the best adoption : One 


adoption. having no male issue or whos? male issue has died, 
Caunaka. having fasted for a son ;—" | 


2. Adoption.] The form for adoptfon—Having fastod.] Having 
observed a fast on the day preceding the adoption.— 
Vriddha Gautyma has—* The impotent man vr also 
one whose offspring has died.” | 


Explanation. 


Cad 


3. * Having given two pieces of cloth, a pair of ear-rings, a tur- 
ban, a ring for the fore-finger to a pricst religiously 
disposed, a follower of Vishnu, and thoroughly read 
. in the Vedas. Having venerated the king and vir- 
tuous Bráhman.s by a madhuparkha (or prepared food consisting of 
honey, liquid butter and curds.)” 


Caunaka conti- 
nued. 


4 If the king be at a distance, (he should thus venerate] the 
| ^hief of the village ; for a text recites : having 1nvit- 


Expl Hon » cosi : : , 
SES ed all kinsmen, 2nd the chief of the village also,”* 


Annotations. 


4. The argument exemplified by the instance of the whfte partridge] Allusion 
is he.c made to the Sth topic of the Pst chapter (p&d^) of the lith Book (adhyaya) of 
the Mímónsá of Jaimini. A passage in the Vedas to this effect occurs. ‘‘On the 
occasion of the sacrifice of a horse, he should kill white partridges, for Yasanta (the god 
of spring).” Inthe part of the Mímáns& mentiorad, it is proposed, as a subject for 
disquisition, whether, by thq term * partridges' in the plural, ayy indefinite number cx- 


Gautama. 
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Brahmanas.] The plurality meaut by this word, is restricted to three 
on account of the argument, cxemplified in the instance of the white 
partridpes.— Tho venerating Brabmanas is with a view to their asking 
[the child in adopticn. | 


5. “Both a bunch of sixty-four stem, entirely of the kuga grass, 
and fuel of the paláça tree,—also having collected 
these articles : having earnestly invited kinsmen and 
relations : having entertained the kinsmon with food, 
and especially Brahmanas: having performed the rites, commencing 
with that of placing tle consecrated tire, and ending. with that of 
purifying the liquid butter: having advanced before the giver let him 
cause to be asked thus; ‘give the boy.’—-The giver being capable of 
the gift [should give] to him with recitation of the five prayers, the 
initial words of the first of which are ye-yajnyena, &e.” 


Caunata conti- 
nied, 


6. ‘Should give is understood — kinsmen’ [the kinsmen of the 
father and mother. ‘ Relations’} sapindas. The in- 
viting these is for the sake of witnessing.—Having 
entertained invited kinsmen, and Brahmanas previously appointed, and 
(on account of the conjunction *and') invited relations.- This is the 
meaning, 


Explanation. 


p 


(.. The same author continucs.—* Having taken him by both 
; . hands with the recitation of the prayer, commenc- 
Vaunaka conti . "E" | » : NEN 

Ha. ine, —* Devasya-tva, &e. ;" having inandibly repeated 

the mystical invocation; — angadange, &c.; having 
kissed the forei.2ad of the child; having adorned with clothes, ^nd so 
forth, the boy bearing the reflection of a son." 


8. < Reflection of a son/—' The resemblance of a son,—or in other 
Coma: words,+—the capability to have been begotten, by the 
adopter, through appointment, and so forth. 


rv i m . . * 
9. The text continues.—* Accompanied with dancing, songs and 
¢ » ^ š o> i 
E TERT benedictory words, having seated him in the middle 
of the house ; having according to ordinance, offered 


Annotations, 


ceeding two, 1s meant, or three only—The opponent affirms, that any indefinite number, 
18 meant ; since plurality, is com.non to every number, exceeding two. The supporter 
of the correct opinion, however, alleges :—1»t. That, *he ordinance of law in question, 
is fulfilled by three.—2dly. The nuriber three, must necessarily be included, in every 
plural number ; but four, or other superior number, is not included in throe.—3dly, The 
number thrc^, is the fires in order of all plural numbers.— tthly. The selection of that 
number, is more convenient. —5thly. The intent o. the liw, being accomplished by 
' threo, in' destroying more than that number, an offence would be incurred, —Hence, he 
argues, that three unly, are meant by the plural term, used in the ordinance cited. 
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a burnt offering of milk and curds (to each incantation,) with recitation 
of the mystical invocation * yas-tvá-hrida'—the portion of the rik Veda, 


commencing, ‘ tubhyam gne" and tho five Prayers of which the initial 
words of tho first are ‘Somo-dadat,’ ”’ 


10. Vriddha Gautama—“ Let him then cause, te be offered, as 

Vriddha Gautama burnt offerings, an hufdred oblations of milk, with 

i lig fic butter, contemplating in his neind, as the 

object, the lord of created beings, with recitation of the prayer,— 
* prája-pate- na-tva-detai,’ ” 


1l. Vasishtha.—* A person being about te adopt a sou should 
Vasishtha, take an unremote lenem or the near relation of a 
i kinsman; having convened his kinsmen, and an- 
nounced his intention to ihe king and having offered a burnt offering 
with recitation of the prayers donani ited | "Vyáhritig in the mda 
of his dwelling. Butif a doubt arise let him set apart like a Cudra 
one whose kindred are remote, For it is declared in the Vedas ; ‘ inany 
are saved bv one? When à son has been adopted, it a levitimate sou 
be afterwards bor n, the given son shares a fourth part.” 


19. ‘Dwelling’] house— A doubt.] Lf from the great difference 


. of the country and language of one whose kinsmen 
commentary. 

are remote a doubt arise as to his lineage, disnositton 

and so forth ; this being the casg till the ascert: UNM ot these parti- 


culars Tet him not initiate such person, —On ihis puint, a reasot iå ag 
signed, —“ many are saved, &e.” ‘Many | The Pather and other ancestors." 


Form must be 13. One of these foyms is indispensable. 
observed. 


14. Incoatinuation Caunaka says. * Lot the best of hos revene- 
rate, to the extent of his ability bestow a gratuity on 
Text of Caunaka 
Sont ned: the, officiating priest; a king halt’ even of his domi- 
nion ; next in order a Vaigy: à three hundred pieces ; 


a Oudra the wholc even of. his property : if indigent, to the extent of 
his means. | 


15' * Half his dominion} The produce for one year of half his 
C e dominion; for a text of Vriddha Gautama recites; 
sommentary. 

* Let him proffer the profits ariging “fron half his do- 
minion received in one year.’—Accowling as he may be in a superior, 
middling or inferior condition flet a Vaicya give] three hundred 

ieces of cold, silver or copper respectively: en account,of etbe text of 
riddha Gautama. “Let him proffer three hundred pieces in gold or 
in silver or in copper accqrding as his condition’ may be superior or’ 


otherwise.” ‘His whole property’] that is the acqüisitiou by; hive for 
one year. 
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.16. Baudháyana propounds a special rule for the followers of 
| the Tittiri Veda.—*" We are about to explain the 
Baudhayana pro- mode for the adoption of asun. One about t^ adopt 
pounds a special "^ M 
rule. produces two pieces of cloth, a pair of ear-rings, a 
ring and a priest thoroughly read in the Vedas, a 
bunch of sixty-four stems of the kuga grass and fuel of the ‘purna’ 
tree.* Then having invited “insmen into the middle of the dwelling : 
and having made a representation to the king: having sat down by 
the direction of a Brahmana in the assembly: haviug caused to be 
exclaimed auspicious day! benediction! prosperity ! having performed 
rites commencing with the recitation of the prayer— yad-devay-jana’, 
—down to the placing the vessels for water: having advanced before 
the giver, let him thus beg ;.‘ Give me this son'—The other replies ‘I 
givc'-—He receives the child [aud says ;] ‘I receive thee for the sake of 
religious duty: I adopt thee for offspring —Theu having adorned him 
with the cloths, the ear-rings and ring: having performed the investi- 
ture and other teremonials down to the kindling a flame of fire ; having 
dressed the oblations, he offers a burnt offering after having recited the 
incantation in the first chapter of the [Yajur] Veda commencing—“ yas- 
tvá-hridá-kirinámanymána"— with recitation of the sacrificial prayer— 
“yasyai-vam-sukrite-idca-veda, &c."— he otters a burnt offering. Next 
having perfomed the burnt sacraments, where the prayers denominated 
vyahriti are recited: and that designated 'svishti-krit' with other 
ceremonials, being completed, down to the bestowing an excellent cow 
he presents the fee [saying: ‘yours are] these two cloths, the ear-rihgs, 
and the ring likewise.” But subsequently, if a real legitimate son is 
born, he {the adopted son} succeeds to a fourth share—so says Baud- 
háyana." 


[he right of one 17., In ease, no form as propounded, should be 
adopted without bserv : . 
form, willbedeclarea OPServed, it will be declared, that the adopved son 
in the sequel. is entitled to assets, sufficient for hig marviage.t 


Manieron 18. On the subject [of adoption] Manu says, 
that the relation of " A given son must nevc: claim the family and estate 
m given son E the of his natural father. The funeral cake follows, the 
father ceases  — family and estate: but of him who has given away 

his son, the obsequies fail.” 


19. It is declared by tnis, that through the extinetion of his 
filial relation from gift alone, the property of the son 
given in the estate oc the giver ceases; and his 
relation to the family of that person is annulled. 


His text expuained. 


- 


Francie tetas et BER a e RN MEA PE iiti trug ord Harbor i. Mac qnie rap imp Auem ca 
a 


Betea F'rondosa, + V. iufra, sect. VI. § 3. 
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20. And accordingly, since extinction of relation to the family 
[of the natural father,] aud so forth is shewn, and 
Theinitiatory 99 9 txt recites,—' let the father initiate his own 
rites ibera ed. sons, —the initiatory rites even of the adoption, 
at the time of adop- which are yet to be completed subsequent to adoption, 
tion, are to be com- e 
pleted by the adop. re to be performed by the adopter ; but those already 
ter; but not those performed by the natural father are nat to be cancel- 
performed. led. For, any argumerf in respect to the renewal of 
these is wanting; since the removal of the taint of 
the seed amd so forth; and the acquisition of priesthood, as suggested 
in the following texts have already taken plaeg. “Thus the sin pro- 
duced by the seed, and “ womb acquires expidtion, &c.” “As a picture 
is produced gradually by many lines, priesthood in the same manner 
proceeds by the observance of form.” 


21. Otherwise, it would follow from the text subjoined, that he 
would have to perform also the ritesof Punsavana 
and Simantonnayana.*® “Let the father himself per- 
form the eight initiatory rites, (or on his default some 
other) in their order" Now, this would be improper; for, it would 
not be consistent with approved practice: besides? as his authority to 
perform initiatory rites is from his relation of father subgequerft only 
to adoption, the incompetency of the adopter in respect to rites which 
should take place previous thereto, [no: reason of extreme necessity 


operating] follows; for, the appropriate time of performance no longer 
exists. 


Objections would 
otherwise exist. 


22. But, if however, the initiatory rites which should have 
But rites which taken place previously have not been performed by 
should have been, the natural father; they are in that case to be 
but weve not pe- completed by the adopter even, no account of the 
de T Eus indispensable necessity of removing the taint of the 
beso by the adopter seed and womb; and for the sake of preserving the 
on account of neces- order prescribed for the performayce of the rites in 
Ne question. 


Annotations. 


e 
20. But those already performed...... are not to be cancelled, &c.] "This has refer- 
ence to the principal adoption taking place within *the primary season prescribed for 
the performance of the right of investiture, which, in the case of a Bráhmana is 
ordinarily the eighth year v. infra § 23, 27, 30, 32e q 


—M— aaa a O a 
V, note to S 23, sect. IV, D. M. 
| 38 
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23. And accordingly if the rite of investiture merely be per- 
| formed [by the adopter, the previous rites having 
In that case the been performed by the natvral father,] the filiation 

performance by the : i : ! 
natural father of the Cf the son given, as son of the adopter is con.pleted ; 
rite o f investiture in conformity with the text of Vasishtha subjoined. 
merely, establishes But this must be understood in respect to an adoption 
the filial relation of : Ad dia ESOS 
the adc pted. taking place within the primary season for the rite in 
Vasisl.tha, question which extends to the eighth year; other- 
wise, [in the case of an adoption after the expiration 
of such season,] the capacity of having been able to perform that rite, 
during the principal season being wanting, as there would be no ability 
for the same at a secondary season, the rite would remain unperformed, 
[unless as required in such inferior edoption the rite of tonsure; 
preceded by a sacrifice for male issue were renewed.] Text—“ Sprung 
from one following a different Oákhá, (or branch of the Vedas,) the 
given son even when invested with the characteristic thread under the 
family name of the man hiinself, according to the form prescribed by 
his peculiar Gakh& becomes partieipaut of the duties of suca Qákhá. 


24. And relative to the subject in question, [it is to be observed, 
The relation to vat) should an agreement subsist stipulating that 
both families by the son adopted should be son of the natural father 
special agreement and adopter likewise, a special rule for his partici- 
willbe declared. pating in the family of both by reason of being a 
Dvyámushyáyana will be decared.* | 


9r “Oh! lord of the earth, a son having been regularly initiated 
A passage on qu, Under the family name of his [natural] fathor unto 
r on v Ü 

subiecti Gi adoptive the ceremony of tonsure, does not become the son 
attributed to the of another man. When indeed, the ceremony of 
Puranas is not tonsure and other rites of initiation (chidadya 
authentic. ne : ; ; ; : 
sanskárá) are performed [by the adevter] under his 

own family name, [then only] can sons given, and the rest be con- 


Annotations. 


23. But this must be understood in respect to an adoption, &:.] The doctrine of 
the author appears to be that adoption may take place at any age ;4 though the more 
preferable adoption is that of a child for the performance of whose rite of investiture 
the principal season has not expired. In this c^se the author holds tha* Le becomes 
filially related by the mere observance of the rite of investiture, the other pre: ious rites 
of tonsure, and those preceding the same having been performed b: the natural father. 


As there would 5e no ability, &c.] The author supposes the case of adoption of a 
child for wh^-- investitu.» the principal season has passed, where the adopter may 
omit the performance of the sacrifice for male icsue, as prescribed for this inf. rior 
adoplion. On the performance of this sacrifice, the adopter must perform for the child 
in question, the rites of tonsure and the rest, whereby filial relation is produced, 
(v. § 27, 30, 52.) 
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*V infra, section V, 5 33. + V, infra. & 33. 
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sidered as issue: else they are termed slaves.— Whether he be one, 
whose initiation has been completed, or one whose pupilage (caigawa) 
has passed on adoption gfter «he fifth year,,the adopter should first 
perform the sacrifice for male issue.” As for what they thus read as 
from the Puránas, that 1s unauthentic. i 
26. Were it even authentic, still the interpretatjons given by 
some that, —“ One initi&ted in ceremonies down to 
Or if authentic, it that®f tonsure under the family name of the natural 
cannot be construed father bears no filial relation to the adopter; but 
as barring the filial: ; ; 
relation of a chilq Such relation obtains, where the ceremonies com- 
who.e tonsure may mencing with that of tonsure are performed by the 


have been performed adopter only”—and—* if a child, whose tonsureehas 
by hisnatural father: 


or, whomay be older been completed [by the natural father], or one past 
than five years. tive years of age be adopted, in that case, his ae 
relation does not accrue’—are inaccurate. For, 
repetition [of the same position in two sentences of the same nu o 
would follo y ;—the generally received rule, as recognizéd by all good 
persons in respect to the filial relation ud to the investiture of 
the characteristie thread, of one also adopted under five years of age, 
[if uninitiated in tonsure by the natural father] would be invalidat- 
ed ;—and the adopter dying at that juncture,” competency [pf the 
adopted] to perform his obsequies would result. . 

27. On the contrary, this is the meaning of the passage. —Filial 
mE ' relation [to the adopter] of one initiated down to 
The correct con- «tonsuro, under the family name of his natural father 

struction shewn. 

being first barred,—on the repetition of that cerémony 
and the rest, such relation is exempted from the p/ohibitione and 
accordingly, since previous to the performance of tonsure and the 
other rites by the adopter, the servile state of one initiated [by his 
natural father unto that ceremony,| and of him who has passed his 
fifth ycar is invimated: after the performance of that ceremony and 
the rest [by tlie adopter,] filial relation to him is established. In 
respect to one whose initiation has not been performed [by his natural 
father,] and a child who is under five years of age this relation is 
obtained by Jaw alone;and this is notorious. 


28. Or, there may be «his interpretation ;—'a son [if adopted,] 

: though initiated as far as tonsure by his natural 

Or another inter, father is not à son [to sueh father]’—the author 
en Epid * having thus, premised such son not to be filially 


related [to hi$ natural father], —the sentence ‘ anya- 


p——— —— ———P M €Ó——— 


Annotations. = ‘ 


26. At that juncture. ] That is previous to jhe performance of the Vis of inves- 
titure of the characteristic thread, for which the eighth year is A as the prin- 
cipal season. ! 


28. Orthere may be tXis intePpretation, &c.] In the orisiast the two first verses of 
the supposed extract from the Puranas, cited in § 29, run thus—* pitur- -gotreif- -yah 
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taschaputratám yati (meaning ‘and he acquires filial relation to 
anether) is subjoined as a reason: and thus the objection that one 
term ‘ putrah’ (son) and the particle ‘cka’ are unmeaning is obviated. 


29. 


Under which 
chódádya occurring 
in the text would in- 
tend rites pieceded 
by tonsure. 


« 90. 


Import of the 
clause commencing 
“after the fifth year, 
&c." which occurs in 
the supposed :x- 


“After the fifth year." 


And thus, on aecount of uniformity of import with the text 


of Vasishtha before cited, (v. § 23,) by the compound 
epithet ‘chudadya in the quality conveyed by which 
the term ‘ehida’ is not included, rites commencing 
with that of investiture for persons of a regenerate 
tribe would be sugvested; but for CQüdras marriage 
and so forth implied. 


This regards a Bráhmana, seeking 
the fruit ef holiness resulting from the study of scrip- 
ture.* For since the fifth year only is the principal 
season for theinvestiture of the characteristie thread 
of one desirous of such holiness, as is shewn by this 
text, —“ For a Brahmana desirous of holiness, result- 


tract, cited in $ 25. : : . i ] 
ing from the study of scripture, the fifth year, &c." — 
the passage in question has the same foundation. But for one not 
so desirous,—" after the eighth year, the adopter, &c." 


Annotations. 


putrah sanskritab prithivi-pat. * *á.chüd antamna putraso putratum-y4ti chány- 
atah. — The translation given, conforms with the commentary in the Dattaka-Mímánsá : 
but amore literal version of these two verses would be thus.—‘‘ Oh ! lord of earth, 
the son who (vah putrah) has been initiated under the family name of his natural 
father unto the ceremony of tonsure,—that son does not acquire filial relation, 
to another (na putrah sa putratam-yatichanyatah.)” Against this construction, the 
author objects justly, that one of the terms putrab (son), whien occurs twice, and 
ihe conjunction ‘cha’, (which signifies ‘and,’) become redundant and unmeaning : 
were, as he suggests, the phrase ‘na putrah’ construed as tue predicate ot the 
position, which preceded ; and what follows, as containing a reason, for this position ; 
this objection would,not apply.— According to the mode of construction adopted, in the 
translation, the part commencing from ‘na putrah' to the and of these verses is receiv- 
ed as the predicate of 5he position contained in what preceded. 


29. By the compound epithet chüdádya, in the quality, &c. &c. &c.] This com- 
pound term might either signify, comme acing with tonsure or following tonsure : if 
the latter construction be adoptea, the compound would be denc minated ‘ atad-guna’ 
that is the term chuda, would be merely segregative and not enter into the quality con- 
veyed by the epithet. 


30. '* After the fifth year," &c.] In the extract cited in § 25, attributed by some 
to the Puranas, iv is stated that a 3acrifice for male issue must be performed where 
a child exceeding five years of age is adopted.— This implies that the fifth year limita 
the more 4,,.vpriate season for adoption, during which the filial relation 18 produced 
without any special rite as here alluded to.—The author here shews that the mention 
of the fifth year as the limit of this season has reference to a Br&hmana, who is intend- 
ed for the study of theology. for whose investiture, (a rite which precedes the acquisi- 
tion of letters,) that year is presctibed.—He accordingly argues that in respect to 


* V. D, M. sect. IV. § 53 et note. 
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31. [Iu adoption] respect should be shewn to the several prin- 


Intheadoption ofa 
Kshatriya or Vaicya, 
respect must be had 
to the princival 
season for their upa- 


cipal seasons, for the performance of the upanaygna 
rites of the, Kshatriya and, the Vaicya respectively. 
For he only, to whom authority, produced,in the 
principal season might have'attzched, is capable to 
perform such initiatory rite at a seeondary season 


nayana. [if not qualified by the renewal of the ceremony of 


tonsure, preceded by a sdcrifice for male issue.] This 
was *before declared (v. § 23).—But in, regard to 
tonsure, attention to the secondary season may be 
observed on aecount ouly of express passages of law. 


Itis otherwise in 
regard to tonsure. 


32. ‘Sacrifice for male issue. Since, a person of the three first 
tribes only is competent to perform this by such 
person, the filial relation must be completed through 
the rites of tonsure and the rest, preceded by a 
sacrifice for male issue. But by a Qudra, the same 
even [is produced,] through the rit of marriage 
alone—Thus the whole is unimpeachable. 


Those of the three 
first tribes only, can 
perform the sacrifice 
for male issue. 


33. And thus, the practice of all the ancients 
even in respect to the adoption df a son unlimited to 
any particular time is upheld. For, the eonstrüction 
suggested [by us of the supposed extract from the 
puránas] is self-evidene.* 


The ancient vrac- 
tice of adoption un- 
restricted to any 
period is upheld 
under the construc- 
tion in ELI and 3^. 


LÀ 
Annotations. 


others not so destined it is meant that the eight year, which is the primary time for 
the performance of that rite, limits the more appropriate season for the adoption of 
such persons: that is, tha. à sacrifice for male issue must be performed, where one 
who has passed his eighth year is adopted. — The authqy, though he does not admit the 
authenti.ity of the passage attributed by some to the Puránas, yet construes it so as 
to conform with hs own doctrine ; viz., that by the observance of a sacrifice for male 
issue, and the subseljuent ronewal of initiatory rites, one, though adopted after the prin- 
cipal season for the performance of the rite of investiture of the characteristic cord 
may acquire filial relation. e | 


31. Respect should be shewn to the several principal seasons, &c.] Different seasons 
are prescribed for the perforinan.e of the upanayana, or rite of investiture of the 
characteristic cord, and other peculiar marks, on a Brahmana, Kshatriya and Vaicya, 
respectively.—' Fhes& seasons are i.dicated in the following text of Yajnyavalkya, 
translated according to the commentary in the Mitákgharà. The upanayana rite of a 
Bráhmana takes place in the eighth year from conception or the eighth year of his age : 
of KshatriYa$ in the eleventh ; or Vai, as in the twelfth year [from their conception or 
birth respectively.] Some hold according [to the custom] of the peculiar family 
[of the individual] Another text of the same author relative tothe extenf of the 
period for the performance of this rite occurs.—'* The period for he performance of 
this upanayana rite of a Bráhmana, Kshatriya, and Vaicgya®respectivedgumextends to 
the sixteenth, twenty-second and S&wenty-foufth years. Subsequent thereto should 
the rite be unperformed, they become outcasts and uninitiated persons, excluded from 
participation in religious rites, and incapable of, being taught the Savitri; except on 
the performance of a sacrament denominated Vr&&yastomàa." 


+ 5 C HOD C CREME ET 
LC ————— (——— ———Ó—ÓÓ——Ó———— 


* V. supra. 27. 30. 
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34. Also in the same manner under the second interpretation, 


Or, under the con- 
struction in § 28, the 
passage way be con- 
sistently explained 


(§ 28) whe exclusive filial relation to the natural 
father, of the adopted son, whose tonsure-has been 
completed, having been first barred by the conjunc- 
tion ‘and’ in the sentence,—''and he acquires filial 


as importing the com- 
mon relation to both 
fathers of one adopt- 
ed after tonsure, 


relation to another"—a common relation to the 
natural and adoptive fathers is obtained; on account 
of both even having performed initiatory rites: and 
this must be understood where there may be a 
stipulation to this effect between the two,—* This is son to us both," 
and such only is called a Dvyámushyáyana having two fathers, and 
belonging to two families. 
1 


35. 


Objection, that the 
son of two fathers 
canonly be the son of 
the wife technice'ly 
so called. 


But is it not seen that the Kshetraja or son of the wife 
only is son of two fathers? Accordingly Hárita,— 
[^ The husband] living, [at the time of the “ appoint- 
ment] they call [the offspring of the same] the son 
of the wite: for [the natural father] has 10 controul 
over him. Were he dead [at such time,] they call 
him Dvyámushyáyana: for there can be no doubt as to who was the 
natural father" Manu says, “ But the owners of the seed and of the 
soil may be considered in this world as joint owners of the crop, which 
they agree by special compact, in consideration of the seed to divide 
between them.—The special compact proposed is a stipulation between 
the owners of the seed and soil, both destitute of mal? issue, to this 
effect, ——' Mine is the soil, thine the seed: the offspring produced shall 
belong to both." Conformably, there is this text,—“ A son begotten 
by one who has no male issue on the wife of another man, under the 
legal appointment, is lawfully heir and giver of funeral oblations to 
both families.” *+—But this relationship in question does not appear to 
apply to the son given; on the contrary, the following passage of Manu 
betore cited is conclusive even of an opposite meaning, “A given son 
must never claim the family and estate of his natural fzther." 


36. Should this be contended, it is wrong; the relation to both 
* fathers of the son given also is established: since by 
referring to this text of Baudháyana,—* What is 
declared in respect to one even vf many, regulated 
by the same law, let him perform that, for the whole 
even. They are considered of the same descrip- 
tion,’—the rules regarding the son of the wife are obtained it. respect 
to the son given and the rest likewise:—and the following text has a 
generat application in the Pravarádhyáya of Sankhyáyana,—*" He 
should perform two funeral repasts, or at one, contemplating them 
separately, he should designate £t each oklation, both the adoptive ..nd 
naturalfathers; together with the two ancestors in immediate ascent 
above eack.” 


Over.ruled ; the 
general adopted son 
may be son of two 
fathers. 


es Pa —^—A—AA—————————————— RR 


* Yájhavalkya. 
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37. Accordingly Satya-shádha by the compendious rule,—“ of 
absolute Dvyámushyáyarnas of both, &c. "—having 
Confi VoU by propounded,a relation to both families (ineluding the 
Satyashachs. = = partriarchal saints) of absolute Dvyámushyéyanas, 
whose text is cited. Who are sons of the soil, applies by analogy, the rule 
| regarding these [to sons given and. the rest,) by 
another aphorism, commencing,—“of sons given and thg rest, like the 
Dvyámushyáyana, &c."—and thig'is explaihied by the commentator : + 
“Treating on &bsolute*Dvyámushyáyanas, the author mendgions those 
incompletely so,—“ Of sons given and the rest, &c." unto these only, 
not to issue beyond, [does the eonnection to both families extend.] If 
the initiatory rites are performed by the first only [the families is his :] 
but if by the adopter, that of the latter ou account of prioyty. 
Through him only in the case of descendants beyond, [the family is 
determined.] 


38. The intent of this explanatory passage is this——As in the 
case of the son of the wife, —should these be an agree- 
ment between the two, the adopted son participates 
in the family of both: otherwise where the whole of the initiatory 
rites have been performed by the natural father only, he shares the 
family of such father; but in the case of the 1nitataon being performed 
by the adopter, in that of the latter ,—that is thé adopter, on aecount 
of ' priority,’—meaning superiority. ‘Through him only, in the case of 
descendants beyond, the family is determjned.' 
t 


And explaiued. 


39. Accordingly Paithinisi. “Those sone given, purchased, made, 

eee cere and the son of an appointed daughter, who are in 

"mone i such case affiliated through the ad@ption of à boly 
saint by auother, are sons of two fathers." 


40. The meaning is. Where a mutual agreement between the 

* natural father and adopter exists ; [those affiliated] 

: Ed through the adoption of a holy saint, that is, one 

Li : ? ^ 

aa pasaut ai propounded by a holy saint, are Dvyámushyáyanas. 

Prayoga-parijáta, == — This is clearly declared [in the prayoga-parijata. ] 

“Sons given, purchased, aud the rest are sous of two 

fathers: their mar nage may not take place in eitHtr family even, as 
was the case of Sringa Qaigira.” 


4l. The state of a son given as Dvyámushif áyana, cannot obtain 

since, the property of the natural father in such son 

sete enin not being extinguished, the rule for the gift pro- 

D imubbyi ina. pounded in the text, —'* Whoni the father or mother 
may give, ge. '— would be unmftaning. 


42. This must not be affirmcd. From gift, preceded by an agree- 
ment, such (as that prsmiseo,] in the case fn*question 
even, the common relation [to bath fathers] of such 


— e ea c ced aa NNI LES EPOR 


* Savarasvàmi. 


Over-ruled. 


M — een me 
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given son, is established; like the property of the owner, (since he 
himself is one of the objects,) in water made common, (as a river, and 
so torth, by a relinquishment, alluded to in such passages, as that sub- 
joined, the object of which, is every creature: and which extinguishes 
the peculiar property ot the individual himself. “This water is relin- 
quished by me as common to all beings, let all creatures enjoy it by 
bathing, drinking, and immersion.” Enough has been said. 


SECTION III. 
Boi. 


Funeral rites performed by the absolutely adopted som,—by the 
Dvydmushydyana— Relation of Sapinda, in the families of ! 
adoptive and natural fathers respectively. 


Re —— 


1. Next, the funeral rites performed by a son given are deter- 
mined. In respect to these, although the son given 
No eie be first adopted, yet the legitimate son existing, he 
mate son, being co- is not competent to officiate in the sixteen funeral 
existent, the latter repasts, euding with the Sapindikerana; for his 
Paula the exe- superiority in rank is barred by Devala [who says, | 
" i “A real legitimate son being subsequently born, 
guperiprity of ronk from age does not vest 1n then And a text of 
Yájfiavalkya recites; “ Amongst these, the next in order is heir and 
presents funeral ‘oblations, on failure of the preceding. Otherwise the 
adopted son in every pesyece resembles the real levitimate one 
2. -A special distinction obtains at the funeral -repast, on the 
auniversary of the day of death. Accordingly 
PS ud Játakarna. “Annually (pratyabda) let the son of 
| the wife and legitimate son perform [obsequies] 
according to the Pérvana form: the other,ten sons Snould perform a 


rite dedicated to à single ancestor."* 2 
e 


Explanation. tg. d The other ten j—the son given, and the rest. 
4. Parásara likewise.—" [A f aneral repast,] by the legitimate son 

*  for.a father, who has departed this life, on all 

, Parier 99!-* occasions is in honor of three ancestors : that, by 
l those belonging to more than one family, (anelia- 
gotra) is consecrated to a single ancestor, on the anniversary of the. 


day of death.” 
ae it SE a a) a he Se ERICH A 


* V. D, M. Sect. IV. § 72 et note. 
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5. “By those belonging tomorethan one family.” —- 
Meaning those belonging to two families. ° 


6. The legitimate son, and the son of tte wife alsoy if they 


According to 
authorities quoted, 
the legitimate son, 
and son of the wife, 
if they preserve a 
consecrated tire, per- 
form a Parvana rite, 
and the adopted son, 
under all circum- 
stances, a single rite 
inhonorof adeceased 
father. 


A distinct ceremo- 
nial, is prescribed 
for the Dwyamush- 
yayana by Sankhys- 
yana. 


His 
plained. 


text ex- 


9. In the Pravaradhyaya also. 


The ,kgehetrajJa, or 
son of the wife, ac- 
cording to à passage 
in the Vravaradia- 
ya under all eucuni: 
stances, — perform 
Cer tat ousequies, for 
his natural faube 
and Where such per- 
son has no other son, 
is his beir, aud. pgr- 


forms his funeral i 


rites. 


both the adoptige and natura! fatheis ; 
in imunediate aseeut above cach.” 


preserve a consecrated fire, are competent to perform 
a Párvaua, or double rite. For, the text of Javala,— 
“By one preserving a consecrated fire, the funeral 
repast is to be perforthed always after the Párvana 
fortu" —corresponds with the Matsya-Puarána. “ By 
those, other than the real legitimate son, and the son 
of the wife indifferently, whether they do or do not 
preserve a consecrated fire, a rite in honour of a single 
ancestor is to be performed. This is an established 
rule." 


7. An aphorism of Sankhyáyana propounds 
a distinction in respect to the observances pre- 
scribed for the Dvyámushyáyana. "* Having duly 
performed the preparatory ceremonial called avane- 
Jana, where there may be a diversity of fathers, 
both at each oblation.” 


S. Where there may be a diversity of fathers 
at each oblation, both the natural father and the 
adopter,—“ let him cesebrate" as is understood. 


*'l'hose, who are begotten by a 
paternal uncle; for the obsequies ofga single VERSON, 
are the sons of the adoptive father only. Then, if 
there be no issue begotten on tHeir [the natural 
fathers’] wives, let [the sons begotten on the wives of 
others,] take the estate ane offer 1n their honor obla- 
tions, consecrated to three ancestors, if however, 
there should be [such issue,] still, such sons should 
present funeral cakes to Loth even. According to the 
text of a venerable saint, [the ad&pted son] should 
perform two funeral repasts, or atsone, contemplating 
them separately, he should designate at each oblation, 


; together uc the two ancestors 


i 


e j 
10. e The meaning is ;——wh'ere there may be no express agreement 


Explanation, 


r 


* on the part of the adoptive father [tlfat the adopted 


sons shall belong to both ;] and,[thé naQgrgl father,] 


Annotations? 


, . I : i ^e z ] 
j. Ceremonial called avanejaga.] This must precede the presenting of the funeral 


cake, and consists in pourihg from a vessel on the kuga grass eu which, tlre same is. 
offered water, white flowers and gandal wood previously mixed. ° 
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may not have other offspring : and where there may be such agreement 
by tlat person, and such offspring may exist, relation to both fathers 
obtains. In the passage cited, an opticn in respect to performing 
distiuct funeral repasts or otherwise is contained. 4 


11. Nor does this [merely] refer to the son of the wife; for by 
the compendious rule of Satya-shAdha,—‘“ of sons 
given and tue rest like the Dvyámushyáyana, &c."— 
the rules regarding such son ace shown to be appli- 
cable, also to the general adopted son who may be son to two fathers. 


The rule in ques- 
tion is general. 


12. Accordingly Hár:ta. “Of these, in the first place, the tute- 
lary saints of the natural father [are those of the 
adopted son}. He should perform two several sets 
of funeral oblations, each consisting of two; or desig- 
nate both in each (eka) oblation [of one set ;] his son—in his second, his 
grandson, in his third [should do the same]. Some hold three to be par- 
takers of the wipings; others, that they extend to the seventh degree.” 


A passage of 
Harita conforms. 


13. ‘Of these’—That is from amongst these fathers, in the first 
l place the set of tutelary saints of the natural father 
plaiued text ex _ in the second that of the husband of the wife [are 
i those of the adopted son who] has thus two sets of 
tutelary saints.—" In each (eka) oblation"]—a repetition [of the word 
‘eka’] is understood on account of the text of Apastamba. “If son to 
both fathers, “he should designate both at each several oblatisn."— 
‘In his second'] at his oblation to his grandfather, the son of the 
Dvyámushyáyana, ‘In his third.] that is,—at his oblation to his 
d T EN 2 T ‘ 4 3 
gteat-grandfather, the grandson of the Dvyámushyáyana. s 


14. But, if the adoptive father died first, [the son] should present 
the oblation [first] to him ; if the natural father then 
Rules as to the tothe natural father; should both have died [at 
order in which the : re 
son of two fathers OnCe,] then let him present first to the natural father 
is to perform the and lastto theadoptive. Márichi declares this. “He 
dde D . who may be procreated on a widow by a kinsman 
shewn by Mirchi or one unrelated should first present the oblations to 
and perform the observe.nces of the funeral repast in 
honour of the adoptive father, and after this to the natural father. If 
in any instance the .doptive father should survive [tne natural one, ] 
let the issue present [The oblations] first to the natural father: but the 
same must be given [to him] last [should he survive; the adoptive 
father] being dead. If both may have died [together, the oblation 
must be given,] first to the natural father: after him the son should 
present tiie same to the adoptive father. Should it not be first offered 
to the natural father, it does not endure.” a 


Whose text inti- 45. By this, the performance of a parvana rite, 
mates thatthesonof by the son of both fathers, on the death of either 


two fathers is to per- . 
formapárvagariteon | 9 Ven is shewn. 


thedeath of either. 
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16. In the same manner, by parity of reason, where there may be 

a diversity of mojfheri, the sires of the natural 

n ame rule mothers, are first designated by a son, who is son to 
ternal sires, (by WO fathers, at the funeral yepast, (suggested by the 
either mother) of passage subjoined) in honour of the maternal grand- 
PORE E of"two sires: subsequently, the sires of her, who is the 


adoptive moțher—“ Where the paternal sires are 
honoured, there certainly are the maternal.” 
6 


17. But the absolutely adopted son presents oblations to the father 


| and the other ancestors of his adoptive mother only ; 
But not so in the for he is capable of perfotming the funeral rites of 
case of the absolute ie, : 
adopted son. that mother only :,and thus, in conformity with the 
spirit of the sentence, “ He is [destined] to continue 
the line of his ancestors,’— which is subjoined as the reason, [in the 
vext of Vasishtha], the prohibition [therein], —“ let not a man give an 
only son,” refers to an adopted son, other than the Dvyámushyáyana, 
or son of both fathers; for [where the adopted son is such,] no extiuc- 
tion of lineage ensues, as has already been declared.* 


; 18. The relation as sapinda, is next considered. 
The relation as : b. DM $ 
sapinda, extends to This extends to three degreds; in the family, of the 
three degrees in natural father, by reason of consanguinity: and in that 
ober anny: of the adopter, through connection by the funcral cake. 
LÀ 


$ 

19. This Kárshnájini declares.—“ As many as there may be de- 
"E grees of fore-fathers: with so many, their own fore- 
m E shews fathers, let sons given and the rest associates the 
deceased. In order, their sons with, two fore-fathers, 
their grandsons with (samam) oue [should do] the same.—The fourth 
degree isexcluded. ‘Phis [relation of sapinda] extends to three degrees,” 

» 


e 

20. This.is the meaning of the text, according as the deceased 
* adoptive fathers, may be sons legitimate, adopted 

[absolutely], or of two fathers: as many as there may 
be degrees of ,foro-fathers, three or six, with so inany, let sons given, 
and the rest assotiate them ;—that is—connect by admigture of funeral 
cakes.—Of the cases in question, where the adoptiys" fathers are real 
legitimate sons: [the fore-fatXers, With whom thef association is to be 
made,] ave thred, viz., the father, paternal grand ther and great-grand- 
father ; where sons adopted absolutely, three, viz., their adoptive father, 
grandfather and great-crandfather ; and where sons of two fathers, six, 
viz. their natural father and the other two, and their adgptive father, 
and the other two, 


Explanation. 


* 91, And thus it iy intimated, that those who are the revered 
objects, contemplatedpat a pÁrvana rite, performed by 


the,adopted son himself are the same at the sapindt-, 


an | NEN MM --—— ow + eee -— -— va nM :973— -— ee See MEME! Uo Een TTA UT a 


x V, Supra, Sect. I. § 26, 27. 


Enlarged on. 
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karana ceremony also celebrated for the adopted son by his own son: 
aud &he sons of an adopted Son should perform his sapindi-karana with - 
his adopter, and two out «f. the three fore-fathers of this latter.—And 
in the game manner the grandsons of the adopted sou should perform 
the same—that is, the association of their own fathers, by admixture 
of funeral cakes with—(tor ‘sama’ is used by Kárshnájini io the sense 
of this. preposition,) the adopted son, the adopter, and one out of three 
fore-fathers of that person; viz., the father of the adopter. 


22. ‘The fourth degree is excluded] Whatever person, at any 
time, performs the ceremony of sapindi-karana for any 
_Explanation con- one does the same with three fore-fathers only of that 
tinued. p : a = 
individual ;—by this, [which is the meaning of what 
preceded the passage cited] the exclusion of the fourth degree is estab- 
lished. The propounding the same position, [by the passage in ques- 
tion,] in conformity with the rule of logic, —“a position having been 
established, its we-introduction, is for the sake of a peremptory rule"—is 
meant to bar the relation as sapinda [to the adopted son], of those, who 
(iu the case of a real legitimate son,) would have partaken of the wip- 
ings of the oblations; by reason of their being precluded therefrom 
[in the present case]. The author declares this very position [in 
subjoining] ‘this: thas is ‘this relation of sapinda, &c.' 
23. And thus, the general relation of sapinda, extending to the 
Aian adi: seventh degree, which is propounded th the Mstsya- 
tion of sapinda ex. purana, in the text subjoined, is barred by the special 
tending to the rule in question.—' The fourth and the rest in ascent 
pt a la ree 15. are the partakers of wipings, the father and the others 
participate in oblations of food, the seventh presents 
the same.—The relation by oblations of food, of these, extends to the 
seventh degree.” Consequently, the contrary doctrine suggested by 
Harita, in this passage,—' hey propound the partakers'of the wipings 
to be three, or according to some, they extend to the seventh degree"— 
is consistent, [as the opinion of the opposer of the correct doctrine.] 


24. This very position is elsewhere compactly , deélared.—* But 

cs ., Óf adopted sons, the rebation of sapinda extends to 

is cae "hree “degrees, in the family of the natural father; 

ie tess authority. aml in lke manner in that of the edopter, this is a 
fixet rule." 


25 This relation of sapinda extending to three.degrees in both 

"his velatiom of? families, is propounded in respect to the son of two 
sapinda hofever, in fathers: for his performing the ceremony of associa- 
both families only tion by admixture of funeral cakes, with two seth of 
Dd sonof three ancestors is doclared [oy Karshndjini.] But the 
^. *  eonneétion Wy funeral oblations of the absolutely 

,Adopted son obtaing in the family of the adoptive father only: on 
account,of the extinction of the funeral oblation of him, who hath 
given away his son, intimated in the following text of Manu, before 
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cited—" A given son must never claim the family and estate of the 
natural father; the funeral cake follows the family aud estate: bht of 
him, who has given away hig son, the obsequies fail." 


t 

26. “The sons given, purchased, and the rèst who are adopted 
from thosc of his own general family by observance of form acquire in- 
duction into the family [of the gdopter].,-But the relation of sapinda 
is not included." "The meaning is—sons given and the restethough 
adopted from those of his own general family by the observance of 
form only, participate in the family [of the adopter]. But the relation 
of sapinda is not established jn them: and such relation not obtain- 
in& in those belonging to the same general family, of course, it can not 
subsist in those of a different gencwal family. As for this tekt of 
Vriddha Gautama, it is prohibitory of the relation of sapinda extending 
to seven degrees, which might be inferred from analogy to the real 
legitimate son: or it bars the impurity for ten days and so forth, 
arising from the relation of sapinda.—But it does not prohibit totally 
such relatidu on account of tho several texts before cited. 


SECTION IV. 


—— $——— 


The impurity of the adopted son on occasions of birth and 
death — Has marriage. 


—— — 


„1. Next the impurity and so forth of the adopted 
In the case of the gon [on occasions of birth and death,] is determined. 
absolute adopted sog, Pues Se eae [it TUE I ANE RECS 
reciprocal impurity In respect to this topie, [it is to be observed, iat] 
in the family of thc there is no reciprocal impurity of the absolute adopted 
SEES father, does son in the familv of the natural father; for relation to 
n (6) aln, . v - s LJ L4 LU 3 » 
his family and the presenting in his honour, funeral 


Butin both familias, DU NC PS e po ` : 
in the case of the s Oviations being barred, the extinction of uncleanness 


Dvyámushyáyana. js an obvisus consequence. But the mMpurity of the 
» Dvyámushyáyang, is in both fargaetfs. 


2. In the Brahma-purána [it is written,] “fho son given, the son 
p. self-eiven,tháson made, as well also theson purchased, 

In the »Brahma- a | : 
urána the impurity »and the deserted son, who are always to be cherished, 
is declared to last belong to a different family present distingt oblations, 


three days. and perpetuate a different lincag’, and on*6eeasions of 
birtit and death, become impufe for three days." 
. » 


3. Parasára, “On occasions of birth and death, impurity for three 
days-is ordained for him, who, wha&ther of a different or 
of tae sante general family by the wjll [of the adopter] 

is initiated and adopted.” . didi: 


Parasára confirms. 
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Alco another 
assage of the 
rahma-purána. 
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4. “So also, excepting the legitimate son on the 


death and birth of the son of the wife and the rest, 


a general impurity, lasting three nights, always take 
place in every tribe.—This is a settled point.” 


5. ‘Always’—subsequent even to the investiture of the charac- 


* Always! occur. 
ring in ‘which is 
explained, and ‘the 
general peer ar- 
gued to be correct. 


teristic thread. As the relation of one, though of 
the same general family, to the family of his adoptive 
father is attained through the observance of form, 
after the previous extinction:of relation to the 
family of his natural father; there is no distinction 


between an adopted son of a different general family, [and one of tne 
same.] Therefore, the uncleanness for three days propounded in the 
text in question [indifferently for either] is even proper. 


6. Thus, where the adopted son may be unmarried, the offence 


q 
The offence of 
arivedana cannot 
e incurred. 


But the adopted 
son might marry any 
female of the family 
of his real father, 
and the Dvyámush- 


yayana, one remov- 


of parivedana* is not incurred by the marriage of 
a legitimate son subsequently born : nor is'there any 
objection against an adopted son marrying before his 
elder whole brother. 

*7. But, since the extinction of his relation by 
oblations of food in the family of the natural father 
is shewn, the marriage of an absolutely adopted son, 
might take place therein: and the snarriage of a 
Dvyámushyáyana with the issue of a female remov- 


ed more than three 


ed in relation more than three degrees would be 
degrees. 


proper. : 


8. Itis not so; for in the text of Manu, subjoined of which (on 
account of the conjunctive particle ‘and’) the con- 
This i ; à : a ; 
mo struction is—‘ who is not counected as Sapipda, to 
| his father [as well as mother ;]’—the term ‘father is 
used to exclude [from marriage,] a female related as Sapinda to and 
belonging to the general family of the natural father also of an adopted 
son, although exclusively belonging to the family of* his adoptive 
father.—* Shevwho* is not connected as “%Sapinda to his mother and 
“father, and not -wlongiug to the general family of ‘either, is approved 
“amongst twice iir dn fos espousal and connubial jatercourse.” 


objection 


Annotations. 


5. Subsequent events, &c.] Three days are the period prescribed for the unciean- 
ness of a person, previous to investiture of the characteristic thread on occasions of 
death and bixsh.—The author,obviate; an inference, that the period in question fixed 
for the adopted son is so merely in case of his investiture not having taken place. 
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See D, M. Note to Sect. VJ. § 54. 
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9. Nor must it be argued that, still, where the father of the 
A adopted son might himself be an adopted son, there 
jection refuted.  WOuld,be no'reason barring the marriage with a female 
’ removed in relation to such father beyond the third 
degree; singe her relation as Sapinda to, and being of, the general 
family of the father are wanting. Because, the relation of Sapinda 
in question does not apply to marriage: but is an universal relation of 
that denomination, predefined as extending to the seventh degree in 
the line of the father and to the fifth, in that of the maternal grand- 
father.— Thus there is no inconsistency. These several descriptions of 
relations of Sapinda will be enlarged on i> their appropriate places 
réspectively. 


SECTION V. 


— “acumen 


The succession by inheritance of adopted sons lineally and 
’ collaterally—in the case of Cydras— 
of the Dvydmushydyana. 


1. The inheritance of the adopted son is next propounded. On 

Te this subject Vrihaspati says,—" the real legitimate 
Vrihaspati cited,  ,, MEC RS . ÍT 

onthesubjectof the ‘son alone is master of the paterial estate :efor the 


succession of the “sake of affection, let him allow subsistence to the 
adopted son. « rast.” 


* 


2. ''The.rest'] Those who are extluded from participating 
. inthe estate—' Affection.”—Love.—‘ Subsistence.’— 
Explained. " Alimony 
- M » . 
3. Yarce also.—' Sons are pronounced by intelligent saints to 
e“ be twelve: of these, six are uo heirs ; and 
ee 


Yama on the 


same topic "six kinsmen but not hens. TI versed in the 


+ “distinctions of class deelare thft the first is the ono 
“begotten by the man himself: the second, tfe son of the wife; the 


Annotations. 
e € 


8 — 

"3. These six whose filial relation, &c.] The terms of the original are ' etc- 
sangamotpannab.'—'This expréssion disjfined m$y be construed as copiaining, or not 
containing, before sangama a privative a. According to either mode*o! construction, a 
difficulty presents itself of rendering the compound epithet, of cte (these) so as to, 
apply to the six sons alluded to, sand not be applicable to the other six.— The Sanserit 
reader will perceive that a translation has been adopted, which*it cannot be pretended, 
is suggested obviously by the texms of the text. , i s 
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* third, the son of the appointed daughter; the fourth, the son of the 
« twhte-married woman; the son of the unmarried daughter is consi- 
“dered the fifth : and [the sixth,] the son secretly born in the man's 
“house. "These six present funeral oblations—The son deserted, and 
“the one received with a pregnant bride, the son given, ,and the son 
* made, and fifthly, the son purchased, and the son presented by him- 
“self; These six, whose filia relation. proceeds from an overt act of 
“acceptance are kinsmen but not heirs," | 
4. Narada. “The real legitimate son; the son of the wife by 
“appoinument; the son of an appointed daughter; 
* the son of an unmarried daughter; the son received 
“with a pregnaht bride; the son of hidden origin ; 
“the son of a twice-married woman ; the deserted son ; the son given; 
* the son purchased ; the son made also ; and the one given by himself ; 
“these are declared to be the twelve descriptions of sons. Of these, 
“six are heirs wo kinsmen and six not heirs to kinsmen. Each ac- 
“cording to priority in order is considered as superior; and the last 
“successively as inferior. On the death of the father, according to 
“their order they succeed to his estate. On defect of each preceding 
“more worthy, let thu next less worthy son obtain the estate.” 


Narada on the 
sane subject. 


t 


5. The meaning is on default of each preceding, 
Explanations. the next su cceeding in order is entitled to the pro- 
perty. 

. &. After having previously enumerated as sons, the real legiti- 
mate son of the wife, the son of an appointed daughter, 
the son of a twice-mnarried woman, the son of the un- 
married daughter, the son of hidden origin, the son received with a 
pregnant bride, the son given, the son purchased [the gon made], the 
son self-viven, the deserted son, and the son obtained in any manner 
whatsoever; Vishnu adds “of these, the first in ordér respectively 
“is the most wor thy ; he only is entitled to the estate ; but he should 
“support the rest.” 


m also. 


7. After Raging enumerated, the legitimate sen, the son of the 
m pointed | daughter, the son of the jwife, the son of 
hidyen origin, the son of an unmarried daughter, the 
son of the twice-married woman, the soy given, the son purchased, ‘the 
son made, the son self-civen, the son réceived with a bride, and the 
deserted son, Yájfiavalkya suvjoins :—“ Amongst thése, the next in 
“order is heir, and presents ranean] oblations on failure of the pre- 
“ceding.” 


Yajnavalkya. 


8. Méau,—< Not brothers nor parents ; but sons are heirs to the 

“deceased.” And again, “On failure of the best and 
“of the next best, let the inferior in order take the 

“heritage ; ‘but if there be many equal, let al] be sharers of the estate.” 


Manu. S 
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9. ‘Equal? —In respect to virtue or A mod as being legitimate, 
Explanation the son of the soil or gvifeand so forth. —' Of the best,’ 
—that is of the legitimate son and the others.—‘ The 


inferior in order, the less worthy .— Meaning the son of the wife and 
those followjng. 


w * 


10. The same author.—“ The son of,the body and, the son pf the 
. “wife may succeed to "the paternal estate; but the 
Another text of «ton other sous can onl d der to tl 
gia cose SOROR $ ; y succeed in order to the 
Hárita cited. “family duties and their share of the. inheritance.” 
Háríta.—“ The son begotten by the man hunself, 
“the son of the wife, the son of the twice-married woman, the son of 
* the appointed daughter, and the son,of hidden origin or kinsmen*and 
"heirs. The son given, the son purchased, the sou deserted, the son 
“received with a pregnant bride, the son self-given, and the son any 
“how obtained are heirs but not kinsmen” 


11. Manu.—*Of the twelve sons of men, whom’ Manu sprung 
Manu. “from the self-existent has named, six are kinsmen 
“and heirs: six not heirs, but kinsmen. The son 
“begotten by a man himself, the son of the wife, the son given, the son 
“ made, a son of concealed birth, and a son rejecte are the six kinsmen 
“and heirs.—The son of au unmarried daughter, the son of a pregnant 
“bride, the son bought, the son of a twice- married woman, the son self- 
“given, and the son by a Cüdra are the &ix kinsmen but not heirs.” 


12. Baudháyuna.—* He pronounces the real legitimate sgn, the 
Bandlis.yana. “son of an appointed daughter, the wife's son, the 
"sons given and made, the son of *:onceaied^brigifi, 
“and the deserted son also participators in the estate,—the son of an 
“unmarried daughter the son received with a pregnant bride, the son 
“bought, the son of a twice-married woman, also the son self given, 
“aud the Nisháda, or son of a Qüdra, he pronounces partakers of the 
“family.” ° 


13. This declaration, that the son of the unmarvied slaughter and 
"o. the rest participate in the family only fis for the sake 

Sof barring their taking a share of thgMeitage, where, 
one even of the others beforg enumerated, viz. the seal legitimate son 
and the rest may exist. 


Explanation. 


14? "Vasishtha having préviously mentioned, the son received with 
" pregnant bride, the son bought, the son self-given, 
the deserted son, and the son hy à "Cádra woman : 

and alluding to the legitimate son, and the rest ih anothe place says: 
«Where there may be no Meir to à person of any of the tribes, let 
* these take the heritage" 


Vaaishtha. , 


15. Devala having recited the real legitimate son,,the son of 
nn appointed daughter, the wife's son, the son of an 
unmarried woman, | thesonof secret originsthe desérted 


: 40 


Devala. 
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son, the son received with,a pregnant bride, the son of a twice-married 
wóman, the son given, the sont self-given, the son made, the son pur- 
chased adds: “Those twelve are pronoumeed sons for the sake 
“of issue: some aie sprung from himself: some from anothér also: 
“some acquired by [an overt act of adoption]: and others filially re- 
“lated independent thereof. Of these, the first six are kinsmen and 
“heirs [to collaterals], the ret are so merely to the father: and a special 
“rule obtains, according to the priority in rank of the sons: all these 
"sous are considered as heirs, to one having no real legitimate son; 
“but should a son be subsequently born, no right of primogeniture 
“attaches to them. Of.these, those who are equal in class take a 
"third share; but those inferior in rank should live in subjection to 
“one of equal rank receiving maintenance.” 


16. Kátyáyana—"If a legitimate son be born, the rest are pro- 
“nounced sharers of a third part provided they 
“belong to the same tribe: but if they be of a differ- 
" ent class, they are entitled to food and raiment only.—In some copies 
“the reading is—" are pronounced sharers of a fourth part (a).” 


Katyayana, 


17. Vasishtha, — When a son has been adopted, if ‘a legitimate 
Vasishtha “son be afterwards born, he shares a fourth part 
us “ provided [the estate] may not have been expended 
“in acts of merit.” 


r 


18. ‘He’] the adopted son. ‘Provided’ the whole estate (which 

š is understood) may not have been expended by the 

' legitimate son in acts of merit,—that is in sacrifice, 
and so forth. 


Explanation. 
* ( 


19. For the sake of removing the conflicting contradictions of 
HMM several "varying texts of Manu and the rett, the 
conflicting authori- following interpretations are offered,'on these texts. 
ties, cited, are The declaration in Vrihaspati's text, that the real 
reconciled. . legitimate son succeeds exclusively to the estate, and 
that the rest re entitled merely to subsistence, regard such sons of the 
wife and the host Who are unequal in class, on account of uniformity 


4 


Annotations, 


16. Shargřs of a thind part.] In citing this text, the author of the Mitákshára 
adopts the reading which gives a fourth part, “This reading (observes Mr. Gole- 
brook") “is followed in the Mad&na-parijata Viramitrodaya, &c. But the Kalpataru, 
“ Ratnákara and other compilations read ‘a thi-d part? —vido J1müta-váhana C. 10 $13.” 

a “a, " a ] 


M nadie P uei mit n mmm RU LL EMEN 


UTAH Ra s aiaa A reer m rt rm erre i i rtt e s ENC ree diré Wa aret e T TAS e Ari dei Mr e y 


V. transiation of Mit : on Inh. note te ch. Sect. XI. 825. 
(a,) See 1 Mad. H. C. Rep, 94. 
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with text of Kátyáyana and Devala. And the rule also in the texts of 
Nárada and the rest, for the successioa of the son given and the fest 
to the estate, on defaul& of the son of the wife, and the rest, regards 
their succession to the whole estate, and theréfore te rule for the fourth 
of the share wf the real legitimate son propounded by Vasishtha, where 
such son may be born subsequent to the adoption of a son given must 


be understood as applying to a sen given.” 


20. So, also the rule for succeeding to a third share in the texts 


The rule for the 
thffü share pro- 
pounded in §§ 15, 
16, is relative to the 
given son, eminently 
endued., 


of Devala and Kátyáyana, must be alleged to refer to 
à son given,*endued with ‘eminent qualities, on ac- 
count of uniformity with the following text of Manu. 
—“ Of the man to whom a son has been given, 
*adorned with every quality that son shall take the 
“heritage, though brought from a different family"— 


‘With every quality’] class, science, observance of duties. 


21. Others 


Some construe it 
as referring to the 
son of the wife. 


99. In the 


The Alistinction of 
quality, also recon- 
ciles, the apparently 
conflicting doctrines 
of authors, that the 
adopted yon is andes 
not heir to kinsmen. 


affirm it must apply to the son of the wife in con- 
formity with this passage in the Brahma Purana: 
“Let the real legitimate son even, who is subse- 
“quently born enjoy the wlfele estate—the son of 
“the wife takes a third share, the son of an adopted 
* daughter a fourth." 

» 


same manner the doctrine of one holy saing that 
the son given'is an heir to kinsmen, —and that of 
another, that he is not such heir,—ar® to be reeénciled 
by referring to the distinction of his being endued 
with good qualities or otherwise. By reason of suc- 
ceeding to the estate of sapinda kinsmen, as well as 
to that of the father, he is [argued by the one to be] 
heir to kinsmen; and on account of the particle 


* 
‘only’ in the phrase “ of the father only” (occurring in the fassage sub- 
joined) from inheriting merely of the father, heis {argaed Jy the other, 
not to be] such heir.— Of these, the first six are heirs tofkinsmen: the 
other six of the father only.'* ° 


End also the vari- 
ation of rahk’assign- 
ed him by different 


authors in the series * 


of heirs. 


x 


a 
23. And thus [the objection of] variation from 
the son givey being enumeratéd higher and lower in 
the order oft inheritance, and so forth, by different 
holy saints respectively, is obviated by the distfuction 
as to his qualities good and bad, — ' 


24. Therefore, by the same,relationship of brother, and so forth, 


Conclusion, that 
the adopted son in- 
herits collaterally. 


in virtue of which the read lecitimates&on would 
sucoeed to the estate of a brother or othey kinsmen, 
wlere sich son may not exist [the adopted son] 
takes the whole estate even. E 
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25. 
fr 
Objection, that 

the grardson being 
the adopted son of an 
adopted son would 
share equally with 
an uncle, in the heri- 
tage of the grand- 
father. “ 


Over-ruled. 


son, he would receive c fourth share: 
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Since it is a restrictive rule, that a grandson succeed to the 


appropriate: share of his own father, the son given, 
where:his adopter is the real legitimate son of the 
paternal grandfather, is entitled to an equal share 
even with a paternal uncle, who is also such descrip- 
tion of son ; therefore, a grandson, who is an adopted 
son may Cin all cases,] inherit an equal share even 
with an uncle.—This must, not be alleged, [as & 
general rule]. For, there would be this discrepancy : 
where the father of the grandson were an adopted 
but the grandson, if he were 


such son, [of him] would receive an equal share [with an uncle in the 
heritage of the grandfather]. And accordingly, whatever share may 
be established by law, for a father of the same description, as himself; 

to such appropriate share of his father, does the individual in ques- 


tion, [viz., 


been advance’, only is correct. 


the adopted son of one adopted] succeed. Thus what had 


The same rule is to be applied by 


inference to the great-grandson also. 


26. 


An opponent 
alleges that the 
adopted son may 
not succced to 
empire whatever 
be his right to the 
general estate: as 
would appear from 
two passages from 
the V éuaa. 


But, although the son of the wife, the son given, and the rest 


mav succeed to the general estate, their non-succes- 
sion to empire is advanced.—Thus 1t is ordained in 
the Védas.—" The legitimate son, the son of the wife, 
“the son given, the son made, the son of concealed 
“birth, and the son rejected, take shares of th» heri- 
“tage. The son of an unmarried girl, the son of a 
“ pregnant bride, the son bought, the son of a twice- 
“married woman, the son self-given, and the slave's 
“son, these x are contemptible as sons: on failure 


“of the first in order respectively, let him invest the next with filial 


“rights. 


But let him not appoint to the empire the son of a twice- 


“ married woman, nor a son self-given, nor one born of ‘a female slave” 
“—Jn the same authority also—' Let not the king invest in the 


"empire tie wife's son and the rest: 


[nor] eause to be completed 


“through sü^h sons the solemnities for his fore-fathers, a legitimate 


“son, existinje" 


he 


27. It iMugplied~-If another ordinance of law exist, à special 


His objection is 
obviated. The two 
passages are consist- 
ent, and such gene- 
ral vosition cannot 


he deducted. 


^» 


Ycle for the sake of convenience [must be construed] 
as*conveying even the same meaning. Therefore, 
the first passage cited, which is declaratory of the 
right to succession of the next in order, on 1ailure of 
each preceding extends even to thé whole empire, as 
cenforming with the texts of Nárada and the rest 


before mentioned : and the Jatter passage prohibits the equal partic’ pa- 
tion of the son of the wife and the rest, if n,legitimate son exist, or it 
refers tø ason of the wife anil the rest unequal i in class : otherwise it 
would be yexatious were adverse meanings dedvced from each passage. 
But if however this is admitted [and disregarded,] then [we allege] 
‘thac by the passage in question, the appropriate shares of the son of 
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the wife, the son given and the rest respectively are not forbidden if 
areal legitimate son exist; but the investing such son with empire 
is ordained [by that author] ‘after having previously barred the same 


in respect to those sons, in case of the existence’of a real leditimate 
son, E] 


28. Thus, the son of the wife, the s3n given, and the rest receive 
Gordian the,share prescribed for them by the general law. 
For grounds for contracting the operation of the 
same are wanting: nor does the particular passage in question obstruct 
itg operation : for that relates to a different sybject. Accordingly, their 
right to inherit is clearly laid down in the preceding passage,—" take 
shares of the heritage" Nor tan it de said they participate [merely] 
in the estate other than the empire. For the empire also is treated 
on in the passage in question. The exclusion of the son of the twice- 
married woman and the rest from the empire, although each preceding 
in order may have failed, is in virtue of a distinct provision in respect 
to them. ' 


: 29. The mode, however, of partition between 
In the 'Güdra 3 en Pur 
l 4:.. the son of the wife, the sejf given and the rest 
tribe the partition Lom o 
for the adopted son and the legitimate son, which has beem propounded 
is different. in what preceded does not apply to the Çúdra 
» tribe. is 


,30. Since, in the followifig texts of Manu and Yájfiavalkya 
respectively, a share equal to that of the reaPlegitl- 
Es gH end mate son is prescribed for the son even by a female 
son during the Slave of a man of the class in question ; and the c 
father’s life, and at heirship with the daughter's son of such son only 
en. Perna when having no brother is intimated ; the equal 
death takes the partition of the son of the wife, the sof given and 
moiety of the share the rest, with the real legitimate sof whilst the 
of the legitimate Son — f ther lives, and their succession td thefmoiety of the 
as is intimated *by, : A 
Maud: à; sháre of such son, where the father May be dead at 
Yájfiavalkya. 1 the time of partition, follow a fort? /ri.—And other- 
: wise there would be a great in«susistency if, where 
the son of the Wife, the son viven, and the rest took the fourth of the 
share of the legitimate son, the son by a female slave, whose title is 
infinitely inferior in respect td these, were to take an equal share, tho 
legitimate son. * Manu—" But a son, begotten by a man of the servile 
‘class, on his female slave or on the female slave gf hi$ male slave may, 
: py permission, take a share of the heritage. Thus is the law estab- 
“lished. Yájtiavalkya: * Even a son, begotten by a Cüdra, ou à fémale 
“slave may take a share by the*father's choige. But if pee-father be 
* dead, the brethren should make him partaker of the moiety of a share ; 
“and one who has mno brethers, may inherit the’ whole property, on * 
“ default of daughter’s sons.” 
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.31. If according to this authority, where there may be no son of 

The term ‘daugh. the wife and: the rest, but there may be a wife and 

ter's son,’ occurring daughters, the daughter’s gon be entitled to share 

in a e M ext [withthe son by a female slave]; the rule *for the 

or rele iheteive succession of the daughter [or other proper heir] 
y illustrative. ; ! : Py 

would be infringed; therefore, if any even in the 

series’of heirs'down to the &Kauchter'e son exist, the son by a female 

> y 
slave does not take the whole estate; but op the contrary shares 
equally with such heir. 


32. Accordingly, the text subjoined must be construed as refer- 
ring merely to Cüdras. “A son given being thus 

Other authorities “adopted, if by any ¢hance, a legitimate son should 
d grt * be born, let them be equal partakers of the father's 
doctrine advanced. “ estate."* So also in the following text, the equal 
participation of all lawfully begotten Cudras having 

been first propounded, the succession to equal shares, of the other sons 
likewise is subsequently declared by the sentence, (“if there be an 
hundred sons") occurring therein. “For a Qudra is ordained a wife, 
“of his own class and no other. Those begotten on her shall have 
“equal shares ; if thee be an hundred sons (the same mode‘of partition 
“shall obtain].”+ If the sentence in question be referred to the real 
legitimate son*only, the position contained in it being obtained from 


what preceded, its repetition would be unmeaning. 
^ 


33. Theson given, who isa Dvyámushyáyana, if both his adoptive 

and natural fathers have no other male issue, takes 

"The tight by in. the whole estate [of both]: one adopted, where legiti- 

heritance of the mate issue [of the adopted] existed does not partici- 

eno Leslee arto pate [in the estate of the adopter]; but a legitimate 

natural father and SON being born [to the natural father] subsequent to 

adoptive father res- the adoption, [the adopted son] takes Half of the share 

pectively. ` u, of a legitimate son. If [however such, issue be subse- 

s quently born to the adopter, the adopted son in 

question] takes half of the share which is prescribed by law for an 

adopted son, &«clusively related to his adoptive ‘father, [where legiti- 
mate issue may«be subsequently born to that person,] 

^ 


y 


Annotations. 


21. If,ace^rding to this authority.] The text of Yajnavalkya provides that the 
son by a female slave who has no brothers, shall not take the whole estate where thgre 
may be-a daughter's son.—Thence, it is inferred that the daughter's son shares with 
him,—It is the object of the author to shew tint the term ‘daughter’s son’ is not res- 
trictive in its fe-s, but includus any Heir, enumerated in the series after the son down 
to the daughter's son ; viz. the wife, the daughter, the daughter's son. 


EN cence aay t em a ce TT 


* "Vriddha Gautama. . « * Manu 9, 169. 


tette 
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34, The Pravarádhyaya declares this—" Should they have no 
—— Á "offspring begotten: on their wives, [the adopted 
passages cited. Y *'sons]takeé the whole estate.” —A text of Nárada 
i “also [declares] “Let those, being sons to both 
“fathers, present separately to each, oblations of food and water; 
“they take the half of a share in the estate of the contributor of 
“the seed and owner of the soib:” It hås been before' said, that the 
terms contributor of the seed and owner of the soil are illustrative 
severally of the natural and adoptive fathers. 


SECTION VI. 
era 


Exclusion from inheritance, in what cases. 


— — 


` 1. Assons blind, lame, and so forth do not inheritt-and since 

itis ordained that their legitimate son and son of 

The adopted ton the wife only participate in the estate of the paternal 

of a disqualified per- M 

son cannot inherit grandfather; a son given, or other description of son, 
in,but takes alimony adopted by such persons, have no right to the ‘estate 
from jhe estate of of the paternal grandfather; but eto maintanance 
his paternal grand. o : ae à ; 
father. only. For alimony being provided for the wives of 

persons blind and so forth, maintenance for their, 


adopted sons is inferred a fortiori. 


2. oals? having previously declared sons blind, lgfie and so 

l forth not to be heirs, an author adds--“Of these 

A certain author «the sons lecitimate and sons of the "fife, who are 
shews this. cae ae a "P . 

* “free from defect participate in a ghareé the childless 

“wives of those, [who are blind, and so forth] are ts be supported 

“af virtuous. Their daughtets are to be, maintai.ed as long as un- 

“ married,” 


3 


" d nnotatioas. 


i. And since it is ordained “that theif legitimate son, &c. &c.] The, following is 
a text of Yájfiavalkya. —'* But their sons, wheth& logitifnate, or thesdffspring of the 
‘‘wife by a kinsman are ontitled to allotments if free from similar dgfects.” On 
this, the author of the Mit&ksharó thus commonts—‘‘ The ders mention of “legiti. 
mate" issue and ''offspring of the wife” is intended to forbid the adoption. of ofher | 


sons,’ 
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3. In the same manner—since it is shewn that a son given 
mE ' — participates «with a real legitimate son born subse- 
exc ipe. quent ‘to his adoptión—a son adopted, where a 
mate issue, and lPgitiznate son exists does not take a share. Accord- 
generally without ingly, an author declares the non-suacession to a 
Hb UL share of one adopted without observance of rule:— 
appears from Mana. Him exiting, a sen being created, and a son given, 
: “ existing, one being adopted jnformally ; that estate 
“is his only, whois justly master of the father’s “wealth’— Manu. 
“He, who adopts a son without observing the rules ordained, should 
"make him the participator of the rites of marriage, not a sharer of 
“the wealth."* 


4. Itis declared by an author in the following text, that a son 
| | viven likewise, who is of a different class does not 
. Noreananadopted  ? : en . | 
son ofa different Inherit. “If one of a different class, should however 
class inherit ascis ^" in any instance have been adopted as a sou, he 
shewn by Gaunaka. «should not make him the participator of a share. 
*—This is the doctrine of Gaunaka.” Something to this effect has 
been before declared. Sufficient has been said. 


m t 
Peroration.— hri treatise, succinctly exhibiting the rules relative 
to the adopted son is excellent, and the heart-delighting preserver of 
law through the serious application of students. Thus is the Dattaka- 
Chandriká, compiled by the great preceptor, the fortunate Devanda- 
Bhatta, completed.t 
x This text is not found in the institutes of Manu, v. D. M. Sect. V. § 45. 
+ Vide supra Sect. T. § 14. 


sy ,, $ The printed copy, as well as manuscripts read Kuvera. As however the author 
avdw^ himself to be the writer of the Sunriti-Chandriká, which, is known as the 
producti£» of Devanda-Dhatta, this name in the translation has been substituted. 
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A 


SYNOPSIS 


OR 
GENERAL SUMMARY 
OF THE 


HINDU LAW OF ADOPTION: 


——,——— 


Ll HP? Hindú Law of Adoption may be claasefied under the follow- 
ing Heads: " 


lst. The qualification and right to adopt. 
2nd. The qualification and right to be adopted. 


6rd. The form to be observed in adoption and the effect of its 
omission. 

4th. The effects of adoption. 

" L3 
5th. Specral rules. 
It should be premised, that in the present age, — the vari- 
v D. M. Sec. gus Subsidiary sons* recognized in coves of law, ac- 

tion I. § 64,65. cording to the authority of writers; confirmed by prac- 
_v. D. Ch. Sec- ,tice, only those technically denominated, the son given 
tion I. 9. A(Dattaka or Dattrima) andson made, (Kritrima or Krita) 
are capable of being affiliated The author of the Dattaka or 
Chandrilt, indeed admits the sq given alone. In effect however, with- 
out any ‘great latjtude, a son self-given, and a son rejected, might per- 
haps be included; under the general denomination of: the ‘ son made’ 
the Kritrima or Krita putra (vulgarly called ‘ Karta pufér’): and it 
should not be omitted, that ih treatises ofe law, the term Dattaka or 
son given is sometimes used to denote an adopted son geneyglly. 


r tirare 


: : 
* See these enumerated in a Note § 33, Sect. I. D. M. e A 
+ v, Notes I. and 1I, subjoined t v. Note IIT, subfoined. 


224 SYNOPSIS OF THE 
HEAD FIRST. 


— A ——— t 


The qualification and right to adopt. 


\ 
—— ^ 


The primary reason for the affiliation of a son, being the obliga- 

D. M. Section tory necessity of providing for the performance of the 

I. $3. exequial rites (a), celebrated by a son, for his deceased 

D. Ch. Section father, on which the salvation of a Hindí is supposed 

. M. Section tO depend, it is nécessary that the person proceeding to 

I. $6. adopt should be destitute of male issue capable of per- 

D. M. Section forming those rites. By the term issue, the son’s son 

'P. Ch. Section, 2nd grandson are included. It may be inferred, that 

1.86. if such male issue, although existing, were disqualified 

by any legal impediment, (such as loss of caste), from 

performing the rites in question, the affiliation of a son might legally 
take place. 


A doubt might be entertained* as to the validity of an adoption, 

: ; by one not being in the order of the ‘ Grih?? (the 
MT Ch. Section house-holder cr married man) or by a blind, impotent 
or other person disqualified fron: inheriting. The 
more correct opinion, however appears to be, that an adoption by any 
of the persons described would be valid: though it seems reasonable, 
that the affiliation of one excluded from inheritance, should confer no 
right of succession on the adopted, of which the adopter is debarred 

v law. 


Tez same reason which imposes the necessity of adoptien on a 
man not equally applying to a womayi, the latter (at 
least such seems the more accurate and prevailing 
doctrine) is incapable in her own right of adoption,t+ 
though it is admitted that by his sanction] she may 
4. affiliate ou the part of hèr husband a son who would 
D. M. Sect. I. necessarily be filially related to himself. Nanda Pan- 
339, et 824. dita denies generally the authority fof a widow to. 
adopt, assigning a reason by no means satisfactory, that the asserrrof 
her husband is impossible: but it is feasonable to admit, “consistent 
with practice, and the opinion of other authors, the validity of an 
adoption made vy a widow under the sanction of her husband written 
or formally expressed during his life-time, and perhaps in some places 
under that of kinsmen. -` ' * 


(a) See 4 Moore, I. A. Ca. 100. á 
| * v. Note IV. subjoined. 
-# v, Note V. subjoined. t v. Note VI. subjoined. 


ow 
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HEAD SECOND. 
— — 
The qualification and right to be adopted. 


—dJ——- 


The first and fàndamental principle is that the pefson proposed 

D. M. Sect. V, tO be adopted, be one who by a legal marriage with his 

§ 16, et. seq. , mother might have been the legitimate son of the 
CR Ch. Sect. F. adopter. By the operation of this rule, & sister's son 
` and offspring of other female, whom the adopte: could 
not have espoused, and one of a different class are excluded from 


adoption. In the present age, marriago with one unequal in class is 
prohibited. | 


Nanda Pandita declares that a woman may not affiliate a brother's 
| son: if his opinion be correct, it might be consistently 
D. M. Sect. II. l ; : 
§ 23, 34. argued, that where a woman is proceeding to adopt 
f with the sanction of her husband or kindred, she must 


not select generally one with whose father sli could not have legally 
married. ° 


It is an obvious inference, that the person selected should be 
D.M. Sect. rj, exempt from any disqualification, which might prevent 
§ 11, 12. etseg. him fulfilling the purpose of the adoption. * It has 
D. M. Sect. IL been intimated by writers on law,*,that proxmity, of 
320 Sect, p, Kindred ought to determine the choice of an adopted 
20. son. But though Nanda Pandita extends this prir- 
Mitakshara.t ^ ciple with elaborate minuteness, it cannot be rega -iéd 
DvaitaNunaya as a rigid maxim of laws vitiating the adopiiðn of 
a rerhote, where a near kinsman, or of a stranger, whergsà relative 
may exist. Whe right however of a whole brother'" son to be 
adopted in preference to any other person, where no,legzl impediment 
may obtain, seems to be generally admitted, and may be regarded as a 
received rule of law. 


® : 

An only spn cannot lecome'an absolutely adopted son (Sudha- 

M. Sect, Iv," Dattaka,) but he may be affiliated as a Dvyámushyá- 
ti a yana or son of two fathers. Ifi this case, the reason of 
D. Ch, Sect. L the prohibitfon, viz, extinction of lineage to the 
OR REED * natural father wouldenot apply. Aħ only Son of a 
17. | whole brother accordingly, if no other QRephew exist 
D. M. Sect. IL for selectiog must be adopted by his uncle, requiring 
3*5 o Seot, 1, male issue and is son of two fathers. The same person 
$98. cannot be adopted by,moreethan one jn@vidual, ex- 


oe VELES E,. ERSTE HORA 
SE r 


. 
* Vasishtha, Cannaka, &e. 
.* Trans. on Inh. Chap. I. Sect, XI. § 86. t v. Note VII. subjoined., * 
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D. ^f. Sect. I. cept in the rase of one nephew by several uncles, the 
1 whole brothers o his natural father. It may however 
§ 44. M. Sect. Il. bo inferred, that a legal impeciment would exist to 

the affiliation by an uncle of a nephew, whom his. 
father had given away in adoption as a ‘Sudha-Dattaka,’ who retains 
no filial relation to his natural father. 


To render the adoption valid and complete, it is necessary that 
D. M. Sect, 1y, the person adopted should assent, or being a minor, 
§ 9. et aeq. be given by a competent party.* On the subject of 
D. Ch. Sect. 1. the legal ability to give a son in adoption, some diffi 
sole: culty exists in extracting a consistent doctrine.t The 
more correct opinion appears to be—Ist. That, the father may give 
away his minor son without the assent of the mother, though it is 
more laudable that he should consult her wishes—2d. That the 
mother generally is incapable of such gift while the father lives.— 
3d. That she however on her husband's death may give in adoption 
her minor son, and even during the life of that person in case of 
urgent distress and necessity. A man who had permanently emigrat- 
ed entered a religious order or become an outcaste, being civilly dead 
would he regarded as virtually deceased. 


Discrepancy of doctrine amongst some writers, and the silence 
of others have left doubtful the determination of these questions ;— 
Ist. Whether the adoption of one, who has attained any particular 
age is barred ;—2d. Whether the performance, in the family of the 
natural father of any, and what particular initiatory rites constitntes 
&n insuperable objection to being adopted. 


On the subject of these questions, a passage attributed to the 
Kálika ^urána, (the authenticity and meaning of which <re contested) 
is usuálly cited.] According to Jagannátha, the compiler of the 
Digest, this *:onstitutes an absolute prohibition against any adoption 
whatsoever, òf ore, whose age exceeds five years, or on whom, the 
initiatory rite-of tonsure may have been performed ir the family 
of his natural father. And, in a case|| in which the adoption of one 
older than five years was contended to be illegal, on the opinion of 
its Pandits,—declaring according to the Hindú law, as received in 
Bengal, the adoption of such person to be legal, provided the initiato" 
rites (sanskárá) in the family of the ratural father have aut been 
and in that of the adopter be performed—the Sadr Diwáni 
Adalat appears to have determined the following points, as appli- 
cable to Beuzal, where, it should he observed, the Dattaka form of 


; PTE re e Pr pe e 2 tor PARU Pr n ii Ra AP Ve grat RP dt BRI e BER et e pn PS tt i PPM p e m ei PV PIE BI qt tpi piri a 


* v, Nove "JI. subjoined. (n + v. Note IX. 
| tv. D. M. Sect. IV. § 22; et. D. Ch. Sect. IT. § 25. 
. $ v. Digest Ch, IV. Sect. VIII. 


; ] v. E reporis on select cases.—Kerut Naraen versus Mt. Bhobioesree, — 
Carso No. 22 of 1807. i a 
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adoption chiefly, if not solely, prevails*—let. That adoption is restrict- 

ed to no particular age.—2d. That, one initiated in tonsure in the 

name and family of shis natural father,.is incapable of adoption.— 

3d. "That the age of the person selected for adoption must be such 

as to admit of the ceremony of tonsure being performed in the adopter's 

name and family. " 
» 

The limitation pf adoption to any particular age is thus over- 
ruled: but without presuming to question as applicable to Bengal 
the accuracy of the other two points of law resulting from the 
decision referred to, there ia no impropr&éty in expressing a doubt, 
"whether they can be received as constituting a general rule wniver- 
sally decisive on the questións wlfieh they regard.—1st. Such rule 
would be at variance with the doctrines of the Dattaka Mímánsá, 
and .Dattaks Chandriká, as detailed in a note subjoined.]—2d. The 
authenticity of the passage, attributed to the Kálika-purána, on which 
the opinion of Jagannátha and the Pandits of the Sadr Diwáni is 
founded "is justly denied, and it is interpreted as admitting the 
adoption of one, although initiated in tonsure by his natural father.— 
9d. The received definition of the Kritrima son, and particularly the 
mode of affiliation] current in the Maithila covxtry, obviously fefer to 
one of years somewhat mature, who, if not necessarily, would mostly 
be initiated in tonsure by his natural father: and the adoption of such 


pn is certainly justified by practice obtaining in some parts of 
ndig. i 


The difficulty, or rather impossibility of defining any unvarying 
prigciples, universally decisive on the questions referred to isbvious. 
The most general and consistent rule which presenta itself is this.$— 
Any person, on whom the adopter may legally perform the Upanayar/à 
rite|| is capable of béing affiliated as a Dnttaka son: while one, nv so 
qualified may be lawfully adopted as a Kritrima son. un 


HEAD THIRD. 


— 9 —— 
The forħ to be observed ig adoption, and the effects 
B of its omission. 
— 


Regarding the mode of? adoption, a text of Vasishtha is most 
v. D. M. Sect, *usually cited. This enjoins, that the party próceeding 


V. $31. to adopt should previously giva notice ¢p the ruling 
» D u - 
* v, Note X, subjoined. + v. Note Al. 


' t See that propounded by Rudra DBira in Note XVJ. 
$ v. Note XII. subjoined. 


| For the rules, for performing the rite of Upanayana; consult D. Ch. Note, to' 
Seot, II. $831: and for th® designation and order of the differpnt initiatory. rites, seo 
D. M. Note to Sect. IV, § 23. . Dar 
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D. E Seat. V. power (Rájá). and after having invited kinsmen, should 

D. Cn. Sect. IL complete the adoption by. the observance of the pre- 
scribed solemnities, viz., a burnt sacrifice and recitation of the prescribed 
prayers. The forms propdunded at greater length by Caunaka, Vriddha 
Gautama, Baudháyana and other primitive writers, essentially conform 
with this of Vasishtha. The. former provide for the attendance of 
Bráhmanas, and an officiating priest, to deinand the son to be given. 


The expression 'Rájá has been explained by commentators to 
se signify the chief of the town or village. They seem 
$6. h. Sect. IL however ugreed,* that, the notice enjoined, and the 

r invitation of kinsmen are no legal essentials to the 
validity of the adoption being mereiy intended to give greater publicity 
to the act, and to obviate litigation and doubt regarding the right of 
succession. 


The form propounded by Vasishtha; and more particularly those 
by the other holy writers, in pursuance of the works of* eminent 
authors, may be correctly regarded, as referring exclusively to the son 
given ;t the adoption of a Kritrima son being held to be valid, without 
the observance of any narticular form or solemnities; 


We hae M Should a son be adopted without the observance 
3 D. Ch. Sect, Of prescribed form, his filial relation would not be 
II. § 17. established, but he would be entitled to assets sufficient 
viS p Sect. to defray the expense of his marriage. 


The Dattaka'adopted son, except perhaps in the case of a nephew 

D. M. Sect, ®tfiliated by an uncle must be initiated in certain rites 
N. $22. et. seq. in the name and family of his adoptive father, and the 
B oa : in Kritrima son, in some instances may, but in all, need 
' -eT not necessàrily be so initiated :S The question as to 
the particular rites required has already been discussed under the 


preceding hékd. 


————MÀ——— — Id 


HEAD FOURTIL 


T 
n Xe 


‘The effects of adoption. 


tQ 


E 


The legally adopted Dattaka ov son given in all cases is, and the 
"uw Kritrima or soh made ^n some instances may ^e, 
D. Ch. Sept, v, Invested with every filial right in respect to his adoptive 
father, o? whor3 family he becomes a member. || 


i * v. Note xml C t v. Note XIV, + * N otes XV & XVI, 
$v. Note XVIL ` d v. Note XVIIL 
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The Dattaka adopted son ceases to pee any claim to the family 

D. M. Sect v], OY estate; apd is incapable of performing the funeral 

e. 7. rites o$ his natural father, except, where affiligted as a 

D. Gh. Sect. Dvyámushyáyana, or son of two fathers, This rule 

1551949. would not apply to the Kritrima adopted son, who 

would be necessarily the son of two fatheys,* unless, (if such case could 
occur), where wholly uninitiated in the family of his natural family, 


® ° 
The adopted son cannot marry any kinswoman related to his father 
and mother within the prohibited number of degrees 
D. M. Sect. VI. : ; alate as i 
$10 & 47. as his consanguineal relatics? endures: nor the son of 
two fathers marry in the general family of either, 
° . 


The adopted son not only inherits of his adoptive father, but 

D. Ch. Sect, likewise lineally and collateral of the near and 

IV. §2. et. seg. distant kinsmen of that person. He likewise represents 

D. M. Sect. vr the real legitimate son, in relationship *o his adoptive 

3 50-9 be, mother, whose ancestor are his maternal grandsires. 

The rule however now suggested, would not apply to the Kritrima 
son as usually adopted in the Maithila country.] 


HEAD FIFTH. 


———áÀÁ— 


Special Rules. 
Firstly.— Regarding the Dvydmushyáyaqa. 


n a 


The adopted son may retain filial relation to his naturg!- father, 

D. M. Sect VI, » 22 which case, he is called a Dvyámushyáyzna or son 

$ 41. et seq. of two fathers This double filial relation proceeds 

D. Ch. Sect. II. from a special agreement, between the adoptive and 

8 36 et seq. * naturel father, at the time of adoption, or may exist 

without such agreement; a» mostly, if not always; in the case of the 

Kritrima adopted Son, who ig not alienated by his natural father. In 

the first case, sdfh son is denominated a complete (nitya) in the second 
an incomplete (anitya) Dvyámushyáyana. ©, 

eo e 

Thé adopted son, who is són of two fathers, inherits the estate and 

ferforms the obsequies df both fathers, but the relation 

D. M. Sect. VI. OF his issue (except,in the ease of the Krittsma son, as 

usuglly affiliated in the Maithila country,), obtains exclusively tọ the 

family of the adoptive father. ; 


* v, Note XIX, t v. Note XX. 3 v. Note XXI. 
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Secondly.—Regarding the succession of the adopted son. 
Thirdly.— Regarding the succession of co-existent legitimate 


and adopted sons. 


Where, subsequent to an adoption legally made, a legitimate son is 

D born to the adopter, tue adopted son, at a division of 

" P M. Sect. V. heritage with such son, receives a quarter share* ac- 

D. M. Sect. X. cording to the Dattaka-Chandrika. A distinction 

§ 1. however obtains in the case of the Dvyámushyáyana— 

5 D Ch. Seot. V. From an obscure part of that work, it would appear 

Tg to be the doctrine of its author, that such son, would 

only take half the share, to which the son absolutely adopted, 

would be entitled, in participating with a legitimate son, subsequently 

born. On the same principles, this author appears to provide that, 

where legitimate issue 18 subsequently born to the natural father, the 

Dvyámushyáy&na only takes in the estate of such father, the half of 
the share of a legitimate son. 


——ÉÓÓ——————D op ek SATE 


ILLUSTRATIVE NOTES REFERRED TO iN THE 
PRECEDING SYNOPSIS. 


NOTE I. 
—— 


Only those technically denominated, the son given, fc. (p. $23)]. 
On the subject of sons, to be affiliated in the present age, the two 
texts of law quoted in D. Ch. Sect. I, § 9, are usually cited. The term 
‘so. given, occurring in, the latter, is explained in the Vyavahára- 
Mádha.^T and other works, as likewise denoting the ‘son made'— 
"The Putri'-a-putra does not appear to be regarded as a subsidiary 
son,t and itis not unreasonable to infer, that the affiliation of such 
son, would be valid in the present age. The term ‘aurasa’ or ‘ legiti- 
mate son, occurring in the text noticed, might consistently be con- 
strued as also indicatory of the ‘ Putrikaé putra? This term is used 
to denote a daughter, appointed to be a son, the one appointed to 
raise up issue, and the scn of either. Yajnavalk a declares the 
Putriká-putra to be ecual to the real legitimate son,§ and Manu ps- 
pounds that there is no difference between a son and an appointed 
daughter, and a son's son, and the son of such daughter|| further; 
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an equal division of the heritage is ordained between the Putriká- 
putra, and. a real legitimate son sybs\fuently born. It shoul be 
observed however, that Jiintita-Vahana denies that a daughter, ap- 
pointed to raise issue, ’can acquire any superior fight, unles# she bear 
or be likely to bear a son.* 


NOTE IP 


The ‘son given’ {Dattaka or Dattrima) and ‘son matte (Kritrima 
or Krita) (p. 823)). For the description of the ‘son given’ by Manu, 
see D. Ch. Sect. I. 8 12. The same authgr thus describes the son 
«nade.—" He is considered as a son made, *whom a man takes as his 
“own son, the boy being equal in glass, endowed with filial vfrtues, 
“acquainted with the merit of performing obsequies to his father, 
“and the sin of omitting them."—Vijfiánegvara in the Mitákshará 
and *Visvegwara in the Madana-parijáta intimate, that the son made 
should be an orphau.T 


NOTE III. 


A son self-given, and a son rejected (p. 323)). These are describ- 
ed by Mañu (v. Translation by Sir William Jones, Ch. IX, verse 167, 
et seq.) The author of the Mitákshará and other writers provided that 
these sons should be of the same tribe. 


NOTE IV. 


A doubt might be entertained (p. 324)]. The expression aputra,’ 
—destitute of male issue, occurring in the texts €f Manu wited *as 
authorities for adoption is explained as intending,;-one whose son 
may have died, and one to whom no son may have been born. 
The first explanatioh obviously, and the second by implication may 
be egnstruede as solely referring to the* ‘Grihf or married man. 
Again, Medhátjthi declares that the scriptural precept enjoining the 
production off a son must positively in some way be fulfilled by a 
person of the description noticed.§ These howewer do not appear 
sufficient greunds tg pronounce the illegality of an adoption made, 
generally by a*man who may not have married¢a) or still less, one 
whose wife ma have died. In fact, the passage in question of 
Medhatithi may be regarded as mérely enjoining the more obligatory 
necessity for # married man, having no- male issue to adopt a son. 

agannájha, in the Viváda-phangárnava or* Digest, translated by 
n l : e 
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Mr. Colebrooke expressly rejects as erroneous the doctrine which 
wou.d restrict adoption to a‘aan in the order of the Gribi* It may 
be observed that as marriage is one of the last of the perfective rights, 
necessary to complete the regeneration of ‘the twice-born, celibacy 
is scarcely known amongst the Hindüs. The individuals excluded 
from inheritance are, “the impotent person, the outcast and his issue, 
one lame, a madman, an idiow, a blind man, a person afflicted with an 
incurabl» disease, and others similarly disqualified." The admissi- 
bility of a doubt as to the legality of an adoption by such persons 
is suggested with reference to a passage in the Mitakshar&, which 
declares, that the specific mention of ‘the ligitimate son’ and ‘son of 
the wife inatext of Yájüavalkya, providing for the inheritance oZ 
such sons of disqualified persons, ir intended to forbid the adoption by 
them of other sonst The author of the Dattaka Chandrika likewise, 
arguing from the same or a parallel text that an adopted son is not 
ordained for disqualified persons, excludes such son of those persons 
from succeeding to the estate of the paternal grandfather.{ In the 
absence, however, of other authorities, those alluded to can hardly be 
admitted as sufficient to establish a general rule vitiating in toto, the 
adoption by one excluded from inheritance. In fact, the author of the 
Dattaka Chandrika, without advancing such position, merely denies the 
right of one so adopi-d to inherit of his adoptive grandfather, and 
perhaps no more was intended by the author of the Mitákshará. 


NOTE V. 


Is incapable in her own right of adoption (p. 325)]. This position 
may be questioned, and does not appear to be a generally received rule. 
In the tract of country denominated Maithila, a custom prevails of 
the adoption by a widow of & Kritrima son, for the performance of 
her Sapindikarana, or right of association with departed ancestors, the 
obse, "ance of which, on the eleventh day from her decease, exempts 
the other relatives who are unable to celebrate such ceremony from 
observing in her honour, (as they otherwise would have to do,) twelve 
monthly funeral repasts. The practice is perhaps founded on, or justi- 
fied by, the following passage from the Dvaita-uirnaya of Váchaspati- 
micra, an author of paramount authority in the ` Maithila’ country— 
“Its purpose is, for the man, that he may be exelvded from the hell 
“denominated 'put; for the woman, that some one mev exist, capable 
“of performing her rite of Sapindana or association with departed 
“ancestors. Should individuals, capable of promoting these objects exist, 
“a son must not be adopted. Accordingl:’, from the resemblance to the 
“condition of being parents of male issue; where, the son of a whole 
"brother mey erist, by & man, other persons,—and where the son of 
a rival wife may exist, by a female sons made, and so forth, must not 
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“be affiliated. To this doctrine conform, Asnhaya, Udaya-kára, the 
* Kalpataru; the Parijáta, the RatuáaM and other works.” This 
passage sufficiently explains, why the custom in question is restricted 
to widows. A husband is capable of performing the Sapindana, or 
Sapindi-karana, (for the terms are synonimous) for his deceased wife. 
On the same principle should the husband leave an adoptive son who 
would necessarily be filially related to his wife, the widow could not 
adopt a peculiar son for herself. The son affiliated by a widow,'aecord- 
ing to the custom noticed, 1s not regarded as related in any way to her 
husband, and merely succeeds to her exclusive property. 


NOTE VI 


Though it is admitted by his sanction, she may afiliate on the 
part of her husband (p. 324)). On the subject of the adoption by a 
woman, this portion of a passage from Vasishtha is usually cited. “Let 
not a woman either give or accept a son unless with the assent of her 
husband.". Vachaspati-migra, in another work, the Cráddha-Chintá- 
mani, maintains that the clause, “ unless with the assent of her hus- 
band," refers only to the gift, and not the adoption of a son, à woman, 
as well as a Cádra, from their inability to pertorm the sacritice included 
in the prescribed ceremony, being both incapable sf adopting a Dattaka 
. or son ‘given. In this opinion he is supported by Rvdra-dara, the 
author of the Sudhi-Viveka, a work also current in Maithila. Both 
authors have perhaps, from their silenceg left it doubtful, whether they 
allow*the adoption of a Kritrima son, (at which no sacrifice is perform- 
ed,) through the delegated agency of a wife or not: It would hcavever 
be difficult to shew that such adóption were at variance with their 
expréss doctrines.—“ This objection (says Mr. Colebrooke, in allusion 
“ to the opinion of Vachaspati-migra, just mentioned) may be obviated 
“ by admitting a substitute for the performance of that ceremony : and 
“accordingly adoption by a woman, under authority from her husband, 
“ig allowed by writers of the other schools of law: Nanda Pandita, 
“however in Hie treatise on Adoption, restricts this to the case of a 
" woman, whose husband is living, since a widow can not, he observes, 
“have her husband's sanction to the acceptance of*a son. On the 
“other hand, Bélam-bhatta,* contends that a woman's right of adopt- 
“ing, as well as of giving ® son is common to the widow and the 
“wite. This 1s. likewise the opiniop of the author of the Vyavahára- 
" May&kha : bul while he admits that a widow may adopt a son with- 
“oat her husband's previous authority, hé requires that she should 
“have thé express sanction of his kindred. Writers of the Gaura 
“school; on the, contrary insist on a formal permisgion from the 
“husband declared in his life-time.” “It may be added that the 
author of the Viramitrodaya concurs in the opinich of the ¥yavahéra- 
Maytkha just noticed. Of these worf8, thaformer is more particularly 
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current at Benares, and the latter among the Marahdttas.* Nanda 
Pandita has not omitted expressly to disallow the ability of kinsmen 
to authorize a widow to adopt.t 


NOTE VIL 


An only son (p. 325)].° Nanda ,Pandita and the author of the 
Dattaka Chandriká, extend the prohibition to one of two brothers, 
and the author of the Mitdksharé forbids the gift of the elder of 
many.; 

NOTE VIII. 
t 

Should assent or (being a minor) be given by a competent purty 
(p. 326)]. The necessity of the assent of the object of a Kritrima 
adoption, to which the only parties are the adopter and adopted is 
obvious: and it would be highly unreasonable, could parents affect 
the rights of their adult son, by giving him away against his consent, 
Texts of law indeed are not wanting, prohibiting generally the 
gift of a son against his will: but it seems a correct construction, that 
such texts merely refer to the adult son. A minor legally can have 
no will. E 


NOTE IX. 

Some difficulty exists in extracting a consistent doctrine (p. 
326)|., Balam-bhatta,§ and other authors seem to imply the necessity 
of the assent of the mother if alive and capable to the gift by the 
father? aud Jagannátha in the Digest, while he admits the validity of 
‘the adoption intimates the ability of a son given without the assent 
of his mother, to perform her funeral rites. Nanda Pandita,|| 
Vijfiánegvara, Vachaspati-migra, Rudra-dhára, Chandegvara aud 
others, who admit the legality of the adoption of a son given without 
the assent of the mother by the father, seem to restrict, the independ- 
ent sift by a woman of her son to the case of the widow; and on 
the other haud,:the author of the Dattaka Chandriká includes the 
cases wherein the husband may have emigrate] or entered a rehgi- 
ous order; and Balam-bhatta provides, that the wife may give away 
her son without the consent of her husband, if the distress be urgent. 
A. provision to this effect certainly appears consistent, and reasonable. 
In any case in which a question might arise, it would natur^!ly 
rest with the court, assisted by Pandits to determine what special 
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circumstances of distress or necessity would justify or validate the gift 
of her son by a mother without the faier’s consent. It may with 
some reason be inferred, that oue adopted as a son given, under an 
invalid gift, who voluntarily remained as soneto Iis adopter, might be 
regarded as a Kritrima son. 


NOTE X. 


Chiefly, if not solely prevails (p. 327). In a Note dn Chap. 10. 
Sect, X of the Digest, Mr. Colebrooke observes, that in Gaura or 
Bengal and most countries, other than Maithila sons are only adopted 
in the Dattaka form. The prevalence however of such practice should 
not vitiate a Kritrima adoption, unless indeed it appeared such fhode 
were expressly prohibited by works ‘on law of paramount local 
authority. 


NOTE XI. 


The doctrines of the Dattaka-Mimans& and Dattaka-Chandriká 
(p. 327)]. The following appears to be that of Nanda Pandita, from 
his elaborate and intricate gloss on the passage referred tv, which is 
attributed to the Kálika-purána.* The most.preferable object for 
adoption is a child wholly uninitiated: his filial relation proceeds 
from the performance by the adopter of initiatory rites. Next in 
rank to him is one initiated as far as tonsure exclusive, for the 
performance of which, the period from the third to the fifth year is 
prescribed. Inferior as an object of adoption, is one, whose tonsure 
has been performed by his natural father, who, provided he be under 
six years of age may be adopted, and acquires filia relationeto the 
adopter on the performance by that person of the different initiatory” 
rites preceded by a sacrifice for male issue (putreshti) Such son, 
from his having been initiàted in tonsure and other rites in both 
familes is a Dvyámushyáyana, or son of two fathers. It is to be 
observed, that: Nanda Pandita, in the abstruse gloss noticed, seems to 
have betrayed’ himself into an inconsistency. According to his ex- 
planation, if the boy proposed to be adopted have mot been initiated 
in the rite of tonsure by his natural father, he cannot be adopted 
after having attained his fih year: if however, he has been so initiat- 
ed, he may be aflliated, (provided he be under six years of age,) a 
sacrifice and su, forth being" observed ag already noticed. The sub- 
joined appears to be the substance of the- doctrine in the Dattaka- 
Chandriba, resulting from the most abstruse part of the work.] lst, 
The must preferable object fdr adoption is one, for whose upanayana 
rite, the prescribed principal season has not elapse&: the previous 
rites performed by the natural father are not te be'renggved. Such 
sop becomes filially related, by thewmere performance of the rite in 
question,—2d. Inferior as an object of adoption is one for thè per- 
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formance of the upanayana rite, on whom the principal season has 
elapsed. In the case of such edoption, the sacrifice for male issue 
must be observed, and the rites of tonsure and the rest be performed 
by the aüopter on thé adepted. 


NOTE XII. 


The most general and consistent rule which presents itself (p. 
327)]. This is stated with reference to a text of Vasishtha, and the 
supposed doctrine of the Dattaka-Chandriká detailed in the preced- 
ing note and founded o", that text. This intimates, that the son 
given by initiation in the rite of upanayana, in the family of the 
adopter becomes a member of thet family. Supposing the rule sug- 
gested to be accurate, it would remain to be determined, what circum- 
stances would constitute a disqualification to the performance bv the 
adopter of the rite in question on the adopted. The author of the 
Dattaka-Chandriká has left it doubtful, whether in his opinion, the 
celebration of that rite by the natural father would be an insuperable 
bar to its re-performance by the adopter, and hence to adoption: or, 
in the same manner, as the rite of tonsure, it might be renewed by 
the adopter in his own family. Another question would likewise 
arise, whether, even ater the expiration of the secondary season for 
the celebratioa of the rite in question, as provided in the case of the 
natural father, the adopter by observing certain penances might not 
derive ability to perform the rite in question. A determination of 
these points in the present compilation could not without presümp- 
tion be attempted. It may however be remarked, that it appears 
more reasonable to suppose, that the celebration in the family of his 
father, of so important a rite as the upanayana, or the expiration of 
the secondary périod prescribed for the performance of that ceremony, 
should constitute an impediment to the adopticn of a son given by 
precluding the capability of the rite referred to, being. celebrated i in 
the family and name of the adopter. 


E NOTE XIII 


They seem however agreed (p. 328)]. “The representation to 
“the king, and invitation of kinsmen, aré'for the seke of attestation, 
“and removing doubts as to the right of inheritance and not intended 
“as any legal essential,” (Rudra-dhára i in the Sudhi-vivoka). ‘Having 
“convened kinsmen "This is for the sake of the succession of thé 
“adopted son (dattaka)."—Váchaspati-inigra in the Cráddha-Chintá- 
mani.—So also in the Viváda-Ratna-kára of Chandegvara. 


NOT XIV. 


As referring exclusively to the sow given, (p. 328)]. In the T 
propounded ky (aunakà and the rest, allusion is made in express 
terms to the son given; and that prescribed by * Vasishtha is directed 
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after advertence to the sons given bought and deserted. Nanda 
Pandita insists, that these forms refer tp the other adopted sons as 
well as the son given ;* and the general application of the latter form 
is intimated in the Mitdksharé.t The author df the Sudhi-viveka 
however, as ‘well as those of the Cráddha-Chintámani and Viváda- 
Ratna-kéra introduce the form propounded by Vasishtha under the 
head of the son given, as merely applicable to that description of son 
and Bálam-bhatta commenting on the passage of the, Mitákshará 
referred to in the case of a Kritrima adoption, excepts the sacrifice or 
burnt offering directed in the text of Vasishtha. It has been intimated, 
that the other parts are no legally essential, portions of the form pro- 
pounded by the author in question. 


NOTE XV. 


Lhe adoption of a Kritrima son being, £c. (p. 328)]. The adoption 
of a Kritrima son is chiefly prevalent in the Maithila cguntry ; and is 
rarely practised in other parts of India.—" The practice (says Mr. 
“ Colebrooke) of adopting sons given by their parents, was there 
“abolished by Crí-Datta and Pratibasta, although the latter had been 
“himself adopted in that manner. Their motive was, lest a child 
“already registered in one family, being again registered in ayother, 
“ a conzusion of families and names should thence ensue. A son adopted 
“in the form so briefly noticed in the present section, does not lose 
“his claim to,his own family, nor assume the surname of his adoptive 
“father: he merely performs obsequies and takes the inheritance"; 
The translator is informed that Crí-Datta and Pratihasta have not 
abolished the practice noticed in their written works. A case of the 
nature alluded to had occurred: in consequence, a general assembly 
of Brahmans was held, at which the celebrated Pandits mentioned 

resided, and it was there agreed, that for the future the practice of 
the Dattaka adoption should be discontinued. But though this mode 
of adoption does not accordingly now prevail in the Maithila country, 
unforbidden ast is by Váchaspati-migra, and the best writers there 
current, it is not to be inferred, that if in any case preferred, such 
mode of affiliation would be illegal. j 


NOTE XVI. 


Valid without the observance of any particular form (p. 328)]. 
{r treating on tle Kritrima son, Rudra-dhára in the Sudhi-viveka adds. 
__“ The form to be observed is dhis. At an auspicious time, the adop- 
“ter of*a son having bathed? addressing the person to be adopted 
“who has also Bathed, and to whom he has given sbme acceptable 
“chattel, says, “Be my son.” He replies. “I ara becomé.your son.” 
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“The giving some chattel to him, rises merely from custom. It is not 
“ necessary to the adoption. The assent of both parties is the only 
“ requisite; and a set form of speech is not essential." P 


NOTE XVII. 


The Kritrima son in some instan oes may, but in all need not, de. 
(p.328)] It would appear that the Kritrima son as usually affiliated 
in the Maithila country is not initiated in any rites in the family of 
his adopter. That in some cases, such rites, might be legally perform- 
ed by the adopter may however be inferred.—1st. In the dubious 
passage of the Kálika-purána, the performance of initiatory rites in 
the family of the adopter is declazed to be necessary in the case of all 
adopted sons.—2d. If the coinplete induction of the adopted son, into 
the family of the adopter, be contemplated, the necessity of the observ- 
ance of those rites, should apply as much to the one adoption as the 
other. Important distinctions would probably obtain, between 
Kritrima sons, who had or had not been initiated in the family of 
their adoptive fathers, as will be presently noticed. 


NOTE XVIII. 


The Krivrima in some instances may be invested with every filial 
right (p. 328)] Consult the preceding two notes. The Kritrima 
son, as usually affiliated in the Maithila country woulu indeed take 
the estate of his adoptive father, but continues a member of the family 
of his natural father, and is not rogarded as prolonging the line of 
his adcpter. 


NOTE XIX. 


This vule would notapply to the Kritrima adopted. son, &c. (p. 
329)] In respect to this rule, it may be first observed, that Bálam- 
bhatta provides generally, that the given son is competent to inherit 
the estate, and perform the obsequies of his natural father, should he 
have no other male issue.* The rule in question is founded on a text 
of Manu,t in which the son given only is mentioned. Iu the 
Mitákshará, it is incidentally stated that the mei.tion of the given 
son in this text, is intended for any adopted son; but it by no means 
appéars that, this is a generally received exposition and could only 
hold in certain cases, (if any such might occur,) where tbe adopted 
son, were an orphan, or tacitly relinquished by his parents, aad solely 
and exclusively initiated in the name and family of the adopter. It 
would certainly be inconsistent with the principles of Hindu law, 
could the filial relation towards wne father, without any act on his 
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part be divested from the son. In the case of the Kritrima adopted 
son, 85 usually affiliated in Maithila, no ubt as to his retaining thla- 
tion to the family of his natural father can exist. 


^". 


NOTE XX. 


But likewise lineally amd collaterally (p. 329)] This position, 
obviously resulting from adoption is supported by the Mitákshará*. 
A doubt indeed with "reference to passages in the Dattala-Mímánsát 
and Dattaka-Chandriká? may be entertained, as to the accuracy of 
this position, as a general and unrestricted rule. It however appears, 
more reasonable, to construe those passages, ‘as well as authorities,—on 
which they are founded, and which declare the relation of the adspted 
sou as Sapinda, in the family of the adopter, to extend to three 
degrees only,—as referring merely to the oblation of the funeral cake, 
impurity on occasions of deaths and births, and disability of marriage 
im the family of the adopter. This in fact is intimated by Nanda 
Pandita. S í 


NOTE XXI. 


Would not apply to the Kritrima son sas usually, (p.. 329)]. 
in the Dvaita Nirnaya, Váchaspati-misra declares, that no relation 
obtains between the Kritrima adopted son and the father of the 
adopter. From which itis to be inferred, that such adopted son 
could not inherit of that person, and a fortiori from the collateral kins- 
man of the adopter. The same inference in fact results frpm the 
circurastance of the Kritrima son in question, not being considered as 
a nfember of his adopter’s family. It may however be echncelud&d, 
that where the adopter might die in family-co-parcenery with his 
father and brethren,,bis Kritrima son would be entitled to receive on 
division his share. 


NOTE XXII. 


Receives a quarter shave (p. 330)]. This rule ig founded on texts 
of Vasishtha aad K4tydyana.|| The latter of which however is vari- 
ously read. ‘A hird part® is substituted by some for the more pre- 
valent reading, ‘a fourth part: the difference being adjusted with 
reference to the qualities of the claimants. It is not easy to determine 
af least satisfactorily the exact right eonfersed on the adopted son 
by the expression, *chaturtbjftiga (a fourth part or quarter share). If 
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“The giving some chattel to him, rises merely from custom. It is not 
“ necessary to the adoption. The assent of both parties is the only 
* requisite; and a set form of speech is not essential.” 


NOTE XVII. 


The Kritrima son in some instarces may, but in all need not, de. 
(p. 328)]. It would appear that the Kritrima son as usually affiliated 
in the Maithila country is not initiated in any rites in the family of 
his adopter. That in some cases, such rites, might be legally perform- 
ed by the adopter may however be inferred.—1st. In the dubious 
passage of the Kálika-purána, the performance of initiatory rites in 
the family of the adopter is declared to 5e necessary in the case of all 
adopted sons.—2d. If the complete induction of the adopted son, into 
the family of the adopter, be contemplated, the necessity of the observ- 
ance of those rites, shonld apply as much to the one adoption as the 
other. Important distinctions would probably obtain, between 
Kritrima sons, who had or had not been initiated in the family of 
their adoptive fathers, as will be presently noticed. 


NOTE XVIII. 


The Krivrima in some instances may be invested with every filial 
right (p. 328)]. Consult the preceding two notes. The Kritrima 
son, as usually affiliated in the Maithila country woulu indeed take 
the estate of his adoptive father, but continues a member of the family 
of his natural father, and is not rogarded as prolonging the line of 
Lis adcpter. 


NOTE XIX. 


This rule would not«apply to the Kritrima adopted. son, Sc. (p. 
399)] In respect to this rule, it may be first observed, that Bálam- 
bhatta provides generally, that the given son is competent to inherit 
the estate, and perform the obsequies of his natural father, should he 
have no other male issue.* The rule in question is founded on a text 
of Manu,t in which the son given only is mentioned. Iu the 
Mitákshará, it is incidentally stated that the mei.tion of the given 
son in this text, is intended for any adopted son; bu‘ it by no means 
appears that, this is a generally received exposition and could only 
hold in certain cases, (if any such might occur,) where the adopted 
son, were an orphan, or tacitly relinquished by his parents, and solely 
and exclusively initiated in the name and family of the adopter. Tt 
would certainly be inconsistent with the principles of Hindu law, 
could the filial relation towarde wne father, without any act on his 
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part be divested from the son. In the qase of the Kritrima adopted 
son, &s usually affiliated in Maithila, no (ubt as to his retaining tèla- 
tion to the family of his natural father can exist. | 


NOTE XX. 


But likewise lineally and collaterally (p. 329)].. This position, 
obviously resulting from adoption is supported by the Mitákshará*. 
A doubt indeed with 'reference to passages in the Dattalia-Mímánsát 
and Dattaka-Chandriká? may be entertained, as to the accuracy of 
this position, as a general and unrestricted rule. It however appears, 
more reasonable, to construe those passages, as well as authorities,—on 
which they are founded, and which declare the relation of the ad»pted 
son as Sapinda, in the family of the.adopter, to extend to three 
degrees only,—as referring merely to the oblation of the funeral cake, 
impurity on occasions of deaths and births, and disability of marriage 
in the family of the adopter. This in fact is intimated by Nanda 
Pandita S, ' 


NOTE XXI. 


Would mot apply to the Kritrima som as usually, (p. 329)]. 
in the Dvaita Nirnaya, Vachaspati-misra declares, that no relation 
obtains between the Kritrima adopted son and the father of the 
adopter. From which itis to be inferred, that such adopted son 
could not inherit of that person, and a fortiori from the collateral kins- 
man of the adopter. The same inference in fact results from the 
circumstance of the Kritrima son in question, not being considered as 
a member of his adopter's family. It may however be cohclud&d, 
that where the adopter might die in family-co-parcenery with his 
father and brethren, his Kritrima son would be entitled to receive on 
division his share. 


U 


| NOTE XXII. 


Receives a quarter shave (p. 330). This rule ig founded on texts 
of Vasishtha and Kitydyana.|| The latter of which however is vari- 
ously read. ‘A third part" is substituted by some for the more pre- 
valent reading, ‘a fourth part; the difference being adjusted with 
reference to the qualities of the claimants. It is not easy to determine 
^f least satisfactorily the exact right conferred on the adopted son 
by theexpression, 'chaturthhea (a fourth part or quarter share). If 
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it be contended, as it perhaps justly may, that by the expression in 
question, a specific share of ive whole estate is assigned to the adopted 
son, a great inconsistency would result—Where, a division of heritage 
might taxe place between an adopted son, and several legitimate sons 
subsequently born, the share of the former would, in some instances 
exceed those of the latter. This objection might be obviated by 
adopting the exposition of Nanda Pandita, who explains the terms 
referred: to as signifying ‘a quarter share; not an entire share’™* 
intimating probably thereby that the adopted son under the circum- 
stances proposed should receive the fourth of the share which would 
be allotted to him, supposing him to be a real legitimate son. Thus, 
if 1,700 Rupees or Bighas were to be distributed . between one 
adopted and four real legitimate sons subsequently born, the portion 
of the former would be 85, while each of the latter would take 
403°75, or perhaps, the objection stated might be more satisfactorily 
obviated, by construing the expression, ‘a fourth part or quarter 
share,’ to signify the fourth of the share received by a legitimate son. 
Thus in the case supposed, the share of the adopted would be 100, 
and those allotted to each of the legitimate sons 400. 
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Drinkiug spirits, i is dj -— wxs. Ad. 
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E. 
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Exequial rites, see Funeral. 
Experts, reference of question to, .. 
Eyes, pains in,. T 
oB aeni for destroying, yis 


F. 


False jewels, ordeal in case of making, 
witnesses, signs of, 
Famine, husband may take stridhana during, 
emancipation of person maintained in a 
Fasting for a son, T 
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seven kinds of, valid, sixteen invalid,. 131 
by lunatic, ete., 182 
things not subjects of, .. 222 
See Anger. ee Land. Lust. Mistake. Musicians. | 
Goat impartible, ; 69 
first born’s right to, ib. 
punishment for killing, 170 
God, act of, on ae T 108 
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right of, |... ges " jus e. 57, 88 
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Krishnajini, ... ue m 2r a IL 58 
Kritrima, —.. s 929 
may still be adopted, | 196, 327, 332, 337 
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Kwiyápdda, — ... is s e ... 2n, (2) 
Kshatriya, king need not be a, T vias 3 
associated with king as chief magistrate, . - a ib. 
swears by his horse, elephant or weapons, - 20 
may be married by Brahmya rite, a ae 3l 
may be a Bráhman's dattaka, ZEE" tad ol 
who may be adopted by, .  ... 5 js 53 
i rêducible to slavery, .. a6 me 133 
: employed by man T m .. 184 
gotras of, ... se ni .* 214n 
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performed by adopted són, TE pia .. 280 
See Funeral. 
Oil, ordeal by,... 4 " ids .. 7 Bl 
Old man incompetent to testify, . 561 c is s 25 
Om, TT us ett is ex ofe 257 
Onus probandi, " ay m pui 2n, (2), 1l 
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Pariitta, NA ee to re uds .. 267 
Parwitri, E I at a ib. 
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three kinds of debts considered on, edi Em 64 
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ordeal in default of, ... m zs 75 

See Adoption. 
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. ° set apart, ar - D pu e. 144 
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Peace, deed of,.. TX P5: sa £i 18 
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father's ownership of, ae xb E Nu. 43. a4: 35 

` rescinding purchase of, a. : .. 142 
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Pindà, iv Se = — .. 252 
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how drawn, e aot s sad e. 8,9 

when inadmissible, P - cm m 9 
containing several counts. ‘ 
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Pledge, writing of, ! n "T ips 17 
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exemplified, et ens em - .. 104 

kinds of, d T m sek .. 107 

forms of, E P uns ab, 
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Poct, ; irrosumabilitr of gift to, — ... ae eis e. 551 

Poison, ordeal by, esi ied = dus .. din 

Poisoner is an atátáyina, "-E CI S .. 159 

Polyandry,  ... T is B pg ae 07 
See Stridhana. i ' 

Pond, fine for defiling a,... ie a TES 25s 148 

Porter, lowest rank of servants, ... di Nes aR me. 1838 

Possession, proof By, when required, bu T EET. 15 

when evidence, pu a Eick m T 21 

fivefold, ' .. l y iat ab. 

priority of, in case of pledges, oh hood — uuu — OT 

Posthumous son, his right after. partition, ... T M yit 48 

takes before reunited uncle, dis i 86 
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Pregnanoy, time of partition. affected by... si wet 48 
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Primogeniture, forfeit of honours of, 5e - "n 71 
Priority,of creditors, —... i: m afer ..  1l4 
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Pritidatta, — ... T ji E js 25 91 
Pritivddé, — ... is I M i 8 
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Prodyetion of article in dispute, Sis jio n 28 
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Prostitutes, women in the East are, oot T bis 5 
may be summoned, ... T Jt T. 7 
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exemption ofernaments of, ...  * a we 172 
Public offender incompeteng to tegtify, — ..: m a 25 
Pudendum muliebre, branding with mark of, s .. 163 
Prga.... - es 4, 141 
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object of, ee js i ert seo 171 
Punsavana,  .. : m as a °927, 271 
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` his right to succeed,» m se jus ove 76 
Purdnas read to the king, ue 7 7 he m A 5 
Purchase, writing of, ... Qe de eee id e 17 
ownership. by,... " die T .. 98, 
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Putraübín, —... ae pue ie be 201, 204 
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Quack doctor, ... vf et Jn T .. 155 
R. 
Ráj-diarma, .. i tte .. Preface lán 
RÁjá, notice of adoption given to. Ae -— 928, 336 
Rdja-droha, ... EN "m is .. 100 
Rájd-márga, is .. 148 
Rákshasa succession to proper by of women married by : RN 98 
Rape, punishment for, 1€1, restraints on ravished woman, ... 161 
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Ratnakara received in Mithila, ... Sod .. Preface 9 
Receipt, iss l E 115 
Red flowers and red clothes worn by persons pointing out 

boundaries, ... a m 146 
Redemption, loss of pledge on lapse of term for, A .. ' 109 
mode of effecting, ... i es db. 

Religious duties of unseparated brethren, ... um 72 
husband may take strídhana fol ,... E 94 

Religious order, p oma brother entering, , 89 
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Religious purpose, promise for, .. .4. 146 
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Res judicata, plea of, n ve — ...10, 171 
Rescission of sale or purchase, ios m E ... 2, 142 
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Robber incompetent to testify, dia 2 idu x 25 
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prosecution for, i b pi oe ser 8 
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. defined, en T 2 . 154 
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of a horse, 2i "M " mt .. 208 
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Sagotra, adoption of, ... in he i .. 198 
Saltus, sdhasam, T PI =. 158 
Sailors pay 20 per cent, EN is dx ee 104 
Sdksht, M wat p 2n, (2), 28 
Sakulya, = Un 79 
Sale, without ownétship, the third title of law, -€ ET 2 
» of son'by his parents, ee Sans "T in 50 
rescissign of, oe iss nos - SN 143 

see Vendor. 

Samahvaya, ... jos in: i e... i 2 
Samavarttdna,.. « M " s p jo "097 
Samaya-mayákha, Sa s 5. e. — Preface 12 
Sambhaya-samutthdnam, , " Pe T3 .. 128 
Samskáro, ` .. in pe oe ee Ba 49 
r -mayúkha a is tu .. Preface 12 
Samionistha, ... n S. E i 25 
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Sapindana, 


Sapingaship extends to and ceases with the seventh degree, l 
58, 59, 262n, 304, 333 


Sapindicwrana, 
Sapratibanha-dáya, 
Sarasvata-oblation, 
Satra, 
Satyashádha, 
Satyavrata, 
Satyottara, 
Sauddyika, 
impartible, 
woman may give or sell, - 
immtvables given by husband, .. 
Savarasvámí, 
Sdvitré, incantation 
Schools of Hindú law, 


Science, wealth acquired by, in case of reunited br others, 


Scrotum, amputation of, 

Sea, Brahman passing the, 

Seal, impression of king’s, 

Secretary appointed by king, 
duty of, writes grants and orders, 
faces the south, 

Secnrity for safety cf person threatened, 

Seed, oath by,... T 

rescinding purchase of, 

Self-acquired property, . 

Self-defence, ... due A 

Self-given son, 

Separate property of wife exem pt from partition, 


Separate acquisitions. See Sel/-acquired p vperty. s 


Servant, when & competent witness, 
damage or lose by, 
three ranks of,... ' 
Sexual intercourse, punishment for fraudulent, 
Shares on partition, 
Shaving head of a Bráhman, 
of a fornicatress, 
Sheep impartible, 
single, htlonys t^ first born, 
punishment for killing, 
Sick person may'be summoned, 
may appear by attorney, 
Silk, record op prepared, n6 
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Slander, the twelfth title of law, . do ie se 2,150 
Slaves, incompetent to testify,* ... T iud "dis 25 
bor ve famiby, . io: ce "as 97 
partition of female, d bs .. 69, 70 
incapable of holding property, T ox ee 93 
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purchase from, |... js she ib .. 124 
' gifts by,.. 6 T ies .. 130 
rescinding purchase Ole. sake eee je .. 142 
difteen kinds of, . tal gi sie = « AB 
emancipation "M ae um T 194, 135 
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See Nurse. : 
Slavery, writing of, T us ed M SA 18 
limited to three classes, ... Fai nud .. 183 
when ilegal ... "E 25s jos .. 184 
Smartha, bie si d 54 
Sindrtta-bhattdchdrya, referred. to,.. "EP = .. 88 
Smarttakala, ... is sd 36 | 
Enti, ds Be ifa IT .. Preface ^' 8 
-chandrikd, Preface 9, 76, cited, — ... "t ...88, 160 
-samgraha, Preface 10, 33, cited, — ... » i 39 
Sodaka, 82, 198, adoption of, e "n " .. 198 
Socomy, punishment of,... a re a a 167 
Soldiers, cout for, Gan s ^ 4 
highest rank of servants, . or " .. 183 
exemption of weapons of, . js 178 
Son, when eldest, manages, 41, when second, d is 41 
born after father’s partition A s ad = 46 
— before father's partition... 7 Pa 47 
—————- in ease of reunion,. 48 
twelve kinds of... si M zs 49, 311, 313 
Südceeds to paternal shafe, ... -— bs 88 
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no property in, ... ade .. 1380 
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Specific performance of contract of work, 137 
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Spirits drank by fathe:, sons not liable for price of, . * 116 
Spittle, fine for touching with, hs ides 152 
Stepmother, her right to share, 44 
"hy, daughter of Bráhmaní wife: takes wealth ob 96 
Steya, |j 8 
Storpes, partition per, ... is sal m 45 
Stolen property, kiug's right to, ... TT m 195 
to be restored, A 127 
compensation for, .. 126 
Str ange, Sir T., his Elements of Hindú Law, Preface 11 
Strídhana, , 48, 70 
unchaste wife, unworthy of, | 78 
sons to make good father's promise of, d 92 
amount of, ... ens ab. 
does not include things lent or fraudulently given,. ib. 
forcibly taken, ; = i vi 93 
amicably used, ja ib. 
when restoration of, compellable, 94 
restoration of tirst wife's, ib. 
sons alone take where debts equal or exceed, 97 
in default of issue women’s kinsmen take, 98 
heirs to, on failure of husband and parents, 99 

String, see Cudra. 
Stri- sangrahanam, 163 
-sattál-a, 183 
Striydchtta, ab. 
Student, excluded from sharing, . is 101 
Subhadrá, 60 
Subornation of perjury, punishment for, 1 27 
Subtraction from gift, via 2, 130 
Sudhi-viveka, 333 
Succession to wife's anvddheya and pritidatta, E 95 
Sumantu, vid Los TE ge AR iis 159 
Sun worshipped, $ T - Preface 14 
Supersession of wife, present on, ... 98, 99 
Sura 60 
Surety, 104, 110, for satisfaction of judgment, 13 
who may not be, $ ‘13, 14 
separated brother may be, wo 04 
‘our kinds of, 110 
wnerc principal absconds, ib. 
liability of, — ... ily 
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charging a roaming gallant with, id M .. 170 
Thieves, mine kinds of, MS .. 155 
Thread, rule as to increase > of cloth made of, E .. 1232 
investing with characteristic, Ls a e. 264 
Threat, fine for, - .. ll 
Three ancestors, effect of hereditary succession by, s ... 21, 22 
Throat, pains in, a heaven-directed disease,... ‘ sid 32 
Thumb, husband wishing male offspring to take wife’s, .. fl 
Time, see Cowrt. . 
Tirtha, ablution ata, ... i A m pr 54 
Todáxáramda, cited, ».. T ie ist e 2d 
Tongs f the hands, -— m or e. 156 
Towtue, punishment for SHE out or w ounding, 5. MED» 
amputation of, . o»: M pu "NES o 
Tonsure, ceremony ofø ... sak seat T ... 56, 264 
Tooth, punishment for breaking, . ee in .. 158 
Towntdefined,. 2: ae e. 144 
Trader concealing blemish in thing sold, ... ... 194 
Travellers through forests to pay 1 10 met cent. + interest .. 109 
Treasure trove, law of, ... .. 126 
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fine for injuging, ... TT E a ‘ee 153 
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Pulapurushd, . un du .. 206 
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seven kinds of, ios ave ‘i... 234 
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adoption by, . 
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Unnatural crimes, punishment for, 

Upddhi, 
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Upanidhi, 
Upasmriti, 
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User by father of things injured by use, 
Usufructuary pledge, right to redeem, 
Utensils, see Wife. 
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son of,. 


of Bráhman, Kshatriya, Vaioya, 


Utkocha, l 
Utsargu-ma yúkha, 
Uttama-gáhasa, 
Uttamarna, 
Uttarapáda, 


V. 


Vachaspati-migra, referred to, 

Vadha, three degrees of, 

Vaicya associated with king as chief magistr ate, 
swears by his kino, grain or gold, 
gotra of, T s 

Vajapeya sacrifice, ; 

Vákparushyam, us 

Vdkyagnya, ... - js 

Valour, wealth gained by, ne E 
where gainer by, uses common property, 
weaith acquired by reunited brothers, 

Vánaprastha, ae ed Te 

Varga, Ka-gt,.. m 

Varna- çankara, S 

Varuna, fine devoted to, 

asenta, =|... fa 


we 


Preface Á 12 
130, 171 
D 199 
... 2n, (2) 


€... 156 
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Vasishtha, cited, ga S.l? 1T, 19, 48, 58, 67, 102, 108, 159 
Vasudeva, see T i. ec ote A 60 
Vatsa, Be , . S. Pr etace 9 
Vedas, punishment of Cidra for j joining in reading, .= e. 151 
commencement of study of, ha T .. 2883n 
Reco LY of reading s the, ie Nu "m .. 269 
cited, t ae T e 293n, 316 
Vehicles, divisibility of,.. bn ia Hee 69 
oath by, ' b x is 92 
Vendor, interest recoverable by unpaid, ve eT .. 121 
sale without ownerghip by, s " .. 124 
rescission of sale by, i jg eds . 142 
bound to disclose defects, is - e. 144 
See Larnest. 
Veracity, Brahman swears by,  ... a uu Eus 29 
Vibhdga-kila, ... "e ee m bis = 39 
Vice disqualifies, sia T x fos us 10I 
Victory, writing of, d ys a va M 19 
Vicvadeva, — ... ids "T -— -— ...78, 238 
Vicvajit sacrifice, ve sak jo; im zi 36 
Vicvamitra, ... bón NS es -e Preface 8 
Vía, Viji  .. d sed T pn ...99, 253 
Vijnanecvaga, cited io du t jd — 43,51, 83 
Village, a witness, " TE T 2» m 23 
defined, ; Te ids n >. 144 
Vinfyaka, is an Qe 79 
Vintner, may be bound by wife contracting debts, bs ^. 118 
Violence, four kinds of, doi m tus .. 158 
See Loblery. 
Vipra, à. ash ex T m ..9, 151 
Vishadivyam, ... TEE 3In" 
Vishnu, adoftion- -ceremony performed by priest of, . 53 
Vishnu, Preface 8, cited,. - 31, 40, 91, 83, 91, 106, 117, 134 
Vivdda- vate dkava, T e 114 
-bhangdyndva, ig sue ie — .. ddl 
Voluntary evidence, ... m ^ n “ie 35 
Vráta, beh io: bs T e. 141 
Vriddha- -Yijwavalkya, pak ts "o - e 75 
,, Manu, as "Y e e e. 188 
Vrida]á- -eráddha, svi v eui ide we $998 
Vrishala, e.. a E ies D PN 166 
Vyaghra — .. ies T Mw 1e Qiiod Preface 5 
Vydhriti incantation, .. 63 


Y yása, Preface 8, cited, 3,4, 6, 1, 24, Ae). 66, 68, 70, 82, 108 110, 115, 

124, 127, 145, al ; 156, etc, 
Vyatireka, —— .. E P ..  87n 
Vyavahdra- mádhdva, ,.. "oo. . 380 


-mayukha, received in the Mahdr áshtr a,.. e Preface: 9 
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Vyavahitra- -mayurha, competes with Mitdkshara, 
meaning of, . 
Vyavastho, — ... l 


W. 


Wages, nou-payment of, the sixth title of law, 
cannot be resumed, sia 
rules as to, 

Washerman, bound bv debt zontracted by wife, 

Water court-house should be near, T 
ordeal by, 
confirming gift of dattri ima, 
impartible, 
taken b» turns, ... 
debt cast into, 
fine for defiling a holy piece of, 


See Well, 


Water-courses, evidence in litigating, 
punishmer.t for stopping, 
Waterpots, whether partible, 
expulsion by kicking down a, 
broken in emancipating a slave, 
Way, common, impartible, i 
Wealth, object of, to defray sacrifices, 
Wen pons, oath by, 
Wearing apparel, rescinding purchase of, 
Well, in another's land, withdrawing water from, 


West, see Accountant. 
“White flowers... i 


Puges. 
Preiace 10 
Preface 12 
Preface ` T 


Whole-blood, uephew adopted should be son of brother of .. 201 


Widow, her power to adopt, 55, 56, and note, 
——— jN Maithila, 


her succession to wealth of separated sonless Husband.. - . 76, 74 


faithfulness required from, 


her right to immoveables when she Fas a daughter, 2 db. 
cannot give, mortgage or sell husband's estate, 76, 77 ; 


except for religions purposes, 
though sonless may reach heaven, ... 
of united or re-united brother, 
succession 5f, where several widows, 


liability of peison marrying, for debts of deceased 


husband, S 
m.v give a son,.. 
son begotten on, 
Wife, no property in, ... a 
“prosecution for touching another’ B iss 


16 


117, 118 
.. 228 
.. 806 
-— inis 36 
tet [XN B 
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Wife, oath by head of, ... TD LU en 92 
right of, on DENIM where several wives, "m 7 44 
meaning of eldest,.. T. i A 90 
reunited,.. : H 89 
present to superseded, ) 91 
incapable of property except i in sanddyika, 93 
successién to anvddheya of,.. 95 
debts inourred for domestic uses by, . " 118 
not bound to pay husband's CoR »" 117 
no property ina, ... * . y? $e 130 
maintenance of forsaken, “108 
her sanction to adoption unnecessary, 184 
when constructively mother of male issue, 212 
must not give a son except with husband's consent, 223 
her right to inher it, see Widow, 
Wipings$, partakers of the, 306 
Witnesses, order of examining, 13 
proof by, when required, 15 
to an instrument, hes / 18 
vile, to à deed, S xcd "T : 2] 
twelve kinds of, ks = € 23 
requisite number of, 23, 25 
when both par ties consent, 24. 
qualifications of, , x ve ib. 
incompetent,.. A 25 
separated brothers may be a, " $ WE’ 
partners may be, i h 128 
to boundaries, os 147 
See Atlulteri y. A fra y. 
Women, when exempt from process, — T 7 
may appear by aUt, n MEC" 8 
deeds by, void... Bs - 21 
possession gives no title to, yii ,.. 23 
incompetent to testify, ... : 25 
not t8 give or oor sons except with husband’s as- 
sent, * s i 0d, 128 
governed by same law a£ Qüdras, . ; 54 
impaetible, T 69 
have no property in their ear nings, * TT pia 92 
debts payable by, , > i je .. 118 
marryang slaves, e m s 136 
punishments of, half those of men, "AE , 164 
seduetion by, ... € - T .. 166 
evacuating before; - S... ey wv 107 
have no right *of primogeniture, , zi 210 
! Wrath, non-liability of sons to fulfil father’s 4 omises  ifflupneed i 
by, i sue - abo 
Writing, proof by, “when required," esto. ne © 22 


378 INDEX. 


Pages. 

Y. 
Writing, seven kinds of,.. "€ id E x 17 
&greement of pledge i in, is pu .. 114 


See Agreement. King. 

Wynch, his translation of the Dáyakramasangraha, .. Preface 10 
Yáchitam, - 121 

Yájfiavalkya, cited, l 3, (bis), 14, (bis) 5, 10, 12, 13, 14, 18, 20, 22, 32, 
34, 1, 43, 44, 46, 47, 48, 71, 72, 75, 83, 91, 92, 99, 100, 

107. 110, 111, 115, 11€, 118, 121, 124, 125, 128, 130, 

135, 140, 141, 143, 144, 146, 148, 151, 152, 153, 
156, 161, 164, 166, 167, 169, 170, 172 


Yama, Preface 8, cited, 20 5, 114 
Yautuka, property acquired by marriage, ves sae no 96 
Yoga ii dés ids 70 


-kshema, . oer « een ene wus ib. 


